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JOINT APPENDIX 


CRIMINAL No. 492-'57 


UNITED STATES 
¥i. 


AGE: 50 J. 1. COMER BLOCKER 
* * * * 
CHARGE: FIRST DEGREE MURDER (1 Count) 
G. Att.: Frederick G. Smithson 


Atty.: Francis J. Ortman 
a * * 5 x cs 


Date Court Clerk's Memorandum Justice 


1957 May 13 PRESENTMENT AND INDICTMENT FILED 
Copy of indictment given to deft. Cert. filed. 


Indictment Read. 
7/19/57 Motion of Deft. for apptmt of 2 psychiatrists to 
exam. deft. denied, Deft. to be commtd to St. 
Elizabeth's Hosp. to be examined by 2 psychiatrists 
of said Hosp's staff other than Dr. Cushard to 
determine deft.'s mental state. Iffound of sound 
mind to be returned to Jail immed. (order to be 
presented. ) Reptd: T. Doran Schweinhaut, J. 


10-11-57 Contd. to 11-15-57 on Mo. of Deft. (Rep. Spatzer) Laws,C.J. 


Oct. 16/1957 Jurorsfrom Criminal Courts One, Two and Four 
sworn on voir dire; jury and two alternate jurors 
sworn; respited until tomorrow morning. Deft. Rem. 
(Ernest Markwalter ) KIRKLAND, J. 


671 Qct 17/1957 Trial resumed, same jury, respited until 


tomorrow morning. Deft. Rem. (E.Markwalter) 
: KIRKLAND, J. 
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Oct. 18/1957 Trial resumed, same jury, respited until 
Monday morning. Deft. Rem. 
(E. Markwalter ) 
Oct. 21/1957 Trial resumed; same jury; respited until 
tomorrow morning. Deft. Rem. 
(E. Markwalter) 


Oct. 22/1957 Trial resumed, same jury; two alternate 
jurors discharged; jury retires to consider 
their verdict - 
verdict - guilty as indicted. Deft. Rem. 
(REFERRED) (E. Markwalter) KIRKLAND, J. 


Nov. 27 1957 Sentence: 
Continued to Friday Dec. 6, 1957 KIRKLAND, J. 


Dec. 6, 1957 Cont'd. to Friday Dec. 13, 1957 KIRKLAND, J. 


Dec. 13/1957 Motion'of defendant for a new trial argued and 
DENIED subject to objections noted in the record. 


SENTENCED: to death by electrocution, said 
death to take effect on the 14th day of March, 
1958 at the D. C. Jail. Deft. Rem. 
(E. Markwalter) KIRKLAND, J. 


672 { Filed June 9, 1958] 
ORDER TRANSMITTING RECORD TO UNITED 
STATES COURT OF APPEALS 

Upon oral motion of the defendant concerning the certification and 
transmission of the original record in this case to the United States 
‘Court of Appeals for the District of Columbia in connection with the appeal 
noted herein on December 19, 1957, it is by the Court this 9th day of 
January, 1958, 

ORDERED: That the Clerk of this Court shall certify and transmit 
the original record herein including the indictment, and all other papers 
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and pleadings, including the transcript of record of the trial and the 
transcript of record on the Motion for a New Trial to the United States 
Court of Appeals for the District of Columbia for consideration of the 
appeal which was noted herein on December 19, 1957. 


/s/ James R. Kirkland 
JUDGE 


673 [ Filed Dec. 18, 1957] 
NOTICE OF APPEAL 
Name and address of appellant COMER BLOCKER, D. C. Jail 
Name and Address of appellant's attorney FRANCS J. ORTMAN, 
1366 National Press Building, Washington 4, D. C. 
Offense First Degree Murder 
Concise statement of judgment or order, giving date, and any sentence 
Sentenced to death by electrocution by order dated December 13, 
1957 
Name of institution where now confined, if not on bail 
District of Columbia Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


December 19, 1957 /s/ Comer Blocker 
Date Appellant 


/s/ Francis J. Ortman 
Attorney for Appellant. 


[ Filed December 19, 1957] 


AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED ON APPEAL WITHOUT PREPAYMENT OF COSTS 


I, COMER BLOCKER, being first duly sworn according to law, 


depose and say that I am the in the above-entitled cause, 


and, in support of my application for leave to proceed in said cause with- 
out being required to prepay fees or costs, state as follows: 
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That I am a citizen of the United States. 


That because of my poverty I am unable to 
pay the costs of said suit or action. 


That I am unable to give security for the same. 


That I believe I am entitled to the redress I 
seek in said suit or action. 


That the nature of my cause of action is briefly 
stated as follows: 


Appeal from jury verdict of first degree murder 
and from denial of Motion for a New Trial 


/s/ Comer Blocker 
[JURAT dated December 19, 1957] 
Let the applicant proceed on appeal without prepayment of costs, and 


be furnished the stenographic transcript of proceedings at the expense 
of the United States. 
/s/ James R. Kirkland 


JUDGE 


STATEMENT OF DOCKET ENTRIES 
Indictment or Information for First Degree Murder 
Filed May 13 1957 
Arraignment Plea Not Guilty May 24 1957 


Plea to indictment or Information May 24 1957 
Plea Not Guilty 


Motion to withdraw plea of guilty denied 
Trial by jury, Oct. 16, 1957 
Verdict Guilty as indicted Oct. 22, 1957 


Judgment-(with terms of sentence) or 
order - Sentenced to death by electro- Dec. 13, 1957 
cution on March 14, 1958 at D.C. Jail 

Entered Dec. 13, 1957 
Judgment & Commitment, filed Dec. 19, 1957 


Notice of appeal filed 
Dated Dec. 23, 1957 HARRY M. HULL, Clerk 


Attest /s/ Harold G. Dodd 
Deputy Clerk. 
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678 [Filed December 13, 1957] 
JUDGMENT AND COMMITMENT 

On this 13th day of December 1957 came the attorney of the 
Government, and the defendant appeared in person and by Counsel, 
Francis J. Ortman, Esquire. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 

FIRST DEGREE MURDER 
as charged; 

And the Court having asked the defendant whether he had any- 
thing to say why judgment should not be pronounced, and no sufficient 
cause to the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

The sentence of the Court is as follows, and it is so adjudged: 

COMER BLOCKER, you have been found guilty upon an indict- 
ment charging you with the offense of First Degree Murder, and, upon 
the verdict of guilty, you are hereby sentenced to the punishment of 
death by electrocution; and it is 

679 ORDERED that you, COMER BLOCKER, be forthwith taken to 
the District of Columbia Jail, otherwise known as the Washington 
Asylum and Jail, in the District of Columbia, and there be kept in close 
confinement; and that on the 14th day of March, A.D., 1958, you be 
taken to the place prepared for your execution in the District of Columbia 
Jail, and that then and there you be electrocuted according to law; 

FURTHER ORDERED that a certified copy of this judgment and 
commitment be transmitted by the Clerk of the United States District 
Court for the District of Columbia to the Superintendent of the aforesaid 
District of Columbia Jail not less than ten days prior to the time fixed 
in this judgment of the Court for the execution of the same. 


/s/ James R. Kirkland 
JUDGE 
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[Filed December 12, 1957] 

OPPOSITION TO DEFENDANT'S MOTION FOR NEW TRIAL 

Comes now the United States of America by its attorney, Oliver 
Gasch, United States Attorney in and for the District of Columbia, and in 
opposition to defendant's motion for new trial respectfully states to the 
Court as follows: 

1. The defendant herein, Comer Blocker, convicted of first de- 
gree murder, was, upon mental examination within two weeks after the 
commission of this crime, and again by a psychiatrist attached to the 
staff of Saint Elizabeths Hospital, found to be mentally competent to under- 
Stand the nature of the charges against him and to assist counsel in his 
own defense. Further, Dr.Cushard, one of the psychiatrists at Saint 
Elizabeths Hospital and also the psychiatrist who examined the defendant 


within two weeks of his commission of the offense, testified that the de- 


fendant did not suffer from any mental disease or defect, and further that 


he was not a case of sociopathic personality disturbance. Dr.Cushard and 
Dr. Cody, likewise of Saint Elizabeths, testified during the course of the 
trial that a sociopathic personality disturbance is not a disease or defect. 

2. Subsequent to their testimony, the staff of Saint Elizabeths 
Hospital changed its method of reporting upon the condition of those 
examined pursuant to Title 24, Section 301 et seq., of the District of 
Columbia Code, and determined to report sociopathic personalities as 
such in order to conform with the listing of mental disorders - published 
by the American Psychiatric Association. 

3. This change in policy was expressed by Dr. Addison Duvall, 
Assistant Superintendent of Saint Elizabeths Hospital, in United States v. 
Leach, Criminal No.450-57. Dr. Duvall testified that there is a great 
deal of dispute among psychiatrists whether a sociopathic personality 
disturbance is in fact a mental disease, that the consensus of opinion 
recognizes it as a mental disease but that it had been the determination 
of Saint Elizabeths Hospital up until that time to report such persons as 

683 without mental disorder. Dr. Duvall went on to say, as did Dr. 
Cushard, that the title of that book "Mental Disorders" is misleading as 
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there is a classification therein of "without disorders;" however, that a 
sociopathic personality disorder is an abnormality in that it is not a nor- 
mal person who has such a condition but that a sociopathic personality 
understands right from wrong and is capable of embracing the right and 
rejecting the wrong. Further, Dr. Duvall illustrated the position of a 
sociopathic personality disturbance in the scale of mental conditions by 
relating to a yardstick. He stated that at one end of the yardstick are to 
be found those who are determined to be normal and that at the other end 
those determined to be suffering from a major mental disease; that, is 
psychoses and neuroses, while a sociopathic personality disturbance falls 
in. the middle ground and, according to Dr. Duvall, while an abnormality, 
falls right next to normalcy. Dr. Cushard has informed the United States 
Attorney's office that it is still his opinion that a sociopathic disturbance 
is not a mental disease or defect. 

4. Dr. Duvall made it very clear in his testimony that when 
psychiatrists refer to sociopathic personality disturbances as a disease 
they are using an entirely different definition of disease than that em- 
braced in the Durham decision; i.e., a condition which is capable of im- 
proving or deteriorating, and that within the meaning of the Durham de- 
cision a sociopathic personality disturbance is not a mental disease or 
defect. That, therefore, illustrates that the change of policy is merely 
one of description. 

0. Reference to what a juror told Trial Counsel regarding the 
appearance of the defendant during the course of the extensive instructions 
of the Court to the jury does not constitute any basis whatsoever for the 
granting of a new trial. 

WHEREFORE, the premises considered, the government respect- 
fully requests the Court to deny defendant's motion for a new trial for 
this and for such other reasons as may be urged upon the hearing of this 
motion. 


/s/ Oliver Gasch 
United States Attorney 


/s/ Frederick G. Smithson 
[Certificate of Service ] Asst. United States Attorney 
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685 [Filed December 6, 1957] 
MOTION FOR A NEW TRIAL 

The defendant moves the court to grant him a new trial for the 
following reasons: 

1. The testimony of the psychiatrists that the term "sociopathic 
personality disturbance" is not the same thing as a mental defect ora 
mental illness would be different at the time of a new trial as evidenced 
by the testimony adduced at the trial of United States of America v. John 
D. Leach, Criminal Action No. 450-57 which was held approximately one 
month after the trial of the defendant herein. The change in policy on 
this subject appears in the transcript of the testimony of Dr. Addison 
M. Duval on November 18, 1957, in the Leach case which transcript is at- 
tached hereto as Appendix A. The trial in the instant case was conducted 
from October 16 through October 22, 1957, the jury having returned a 
verdict of murder in the first degree on the latter date. The change in the 
psychiatrists’ interpretation of the term "sociopathic personality dis- 
turbance did not become evident nor was it within the knowledge of counsel 
for the defendant until the trial of John D. Leach was concluded, on or 
about November 20,1957. In the interest of justice, the defendant is en- 
titled to a new trial in order for the jury to have the benefit of the re- 
vised interpretation of the term "sociopathic personality disturbance." 

It is respectfully urged upon the Court, that defendant will not have re- 
ceived a fair trial until he receives the benefit of the changed thinking of 
the staff at St. Elizabeth's Hospital on the current interpretation of the 
term "sociopathic personality disturbance" as it relates to the possible 
existence of a mental disease or mental disorder or mental defect within 
the defendant at the time of the offense with which the defendant was 
charged herein. 
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686 2. After the jury returned its verdict in the instant case, counsel 
for defendant was informed by juror No.7 that the jury observed the de- 
fendant appeared to be sleeping during a part of the court's extensive 
instructions to the jury. Counsel was further informed that this fact 
made it appear, to at least juror No. 7,that defendant must not have had 
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much interest in the possible verdict of first degree murder which re- 
quires a mandatory death sentence. When counsel for defendant observed 
that defendant's eyes were closed during a portion of the court's one hour 
and twenty-five minutes of instructions to the jury, the undersigned 
counsel brought this matter to defendant's attention. However, such a 
circumstance was not a part of the record in this case and was not a 
proper subject for consideration by the jury in reaching its verdict upon 
the evidence and the law in this case. 

3. The court erred in refusing to grant defendant's motion for 
judgment of acquittal on the ground that the indictment was defective be- 
cause it failed to allege one of the elements of the crime of first degree 
murder, namely, that defendant was of. sound memory and discretion at 
the time of the alleged offense. (Tr. 20-21 and Tr. 63-66). In this regard 
the court erred in instructing the jury that "The prosecution contends 
that the defendant being of sound memory and discretion did kill * * *." 
(Tr.588). This contention, which is one of the statutory elements of the 
crime, was omitted from the indictment. 

4. The verdict is contrary to the weight of the evidence and is not 
supported by substantial evidence. 

WHEREFORE, defendant prays that the Court grant his motion 
for a new trial. 


/s/ Francis J. Ortman 

1366 National Press Building 
Washington 4, D. C. 

Attorney for Defendant 


[Filed December 6, 1957] 
ARGUMENT IN SUPPORT OF MOTION FOR NEW TRIAL. 

I. It is urged upon the court that so much of the record in the 
case of United States of America v. John D. Leach, Criminal No. 450-57, 
as relates to the testimony of Dr. Addison B. Duvall, Assistant Superin- 
tendent of St. Elizabeth's Hospital on the subject of "sociopathic person- 
ality disturbance" be incorporated physically in the present record prior 
to consideration of this Motion for a New Trial. Such testimony is 
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identified as Appendix A attached to the Motion herein, shows that a 
person suffering from a "sociopathic personality disburbance™ may be 
considered as being insane. This is directly contrary to the testimony 


of the psychiatrists in the present case. 
Dr. William J.T. Cody, a qualified psychiatrist on the staff of 
St. Elizabeth's Hospital participated in an examination of the defendant 


Comer Blocker over a 60-day period commencing July 30, 1957. (Tr. 292). 


Concerning the mental condition of the defendant Blocker, Dr. Cody testi- 
fied as follows: 


"A. With respect to his mental condition, we 
made a diagnosis of Mr. Blocker of sociopathic per- 
sonality disturbance and chronic alcoholism. 


"Q. Now, would you please briefly describe 
those two situations that you just identified, Doctor, 
with reference to this defendant? 


"A. Yes sir. The kind of personality deviation 
which is termed sociopathic personality disturbance 
has to do with what is thought of as a personality defect. 


“Now this is not the same thing as a mental 
defect or a mental illness. It is more a long standing 
personality disturbance characterized in many cases 
by a lack of conscience, a lack of a moral responsibility, 
and inability to profit from experience. 


"These people are frequently an ‘anti-social 
difficulties, the chronic alcoholics also fall within this 
group. The two diagnoses are really one, the chronic 
alcoholism being the kind of sociopathic personality 
disturbance that we felt this man represented. (Tr. 293- 


294) 
x * * * 


"Q. Did I understand you to testify today con- 
cerning what is meant by an impoverished personality, 
or was that being applied to this defendant ? 


"A. Well, this was mentioned in the psychologist 
testing of this patient, and the particular way in which 
it was mentioned was this: That because of the super- 
ficial way of dealing with things that I have mentioned, 
the apparent need for supervision, and chronic alcoho- 
lism, these conditions existing over a period of many 
years, suggested to us that Mr. Blocker's personality 
might be described as impoverished, by which I mean 
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that he does not have too much in the way of per- 
sonality resources. He lacks flexibility in dealing 
with complicated situations." 


"Q. When you refer to a chronic alcoholic, 
just exactly what is a chronic alcoholic ? 


"A. I might start by saying that a chronic 
alcoholic is more or less a descriptive label. It 
is a diagnosis which describes what is apparent 
to the observer. However, there may be various 
kinds of underlying personality disorder in the 
chronic alcoholic. 


"Very simply, a chronic alcoholic is a person 
that is addicted to alcohol, to whom alcohol has be- 
come an essential part of existence, a person who 
cannot ordinarily function without a drink. 


"Chronic alcoholics may or may not be de- 
teriorate, that is, suffer brain damage over the 
years as the result of drinking. This is distin- 
guished from an acute alcoholic, a person who is 
not addicted to alcohol, but who may become in- 
toxicated on a rare occasion. 


"I might also mention that I said that chronic 
alcoholic may have various underlying types of per- 
sonality disorder, which caused them to drink. Well, 
some may be neurotic, others may be psychotic, a 
man may be mentally defective. 


"In Mr. Blocker's case, the underlying person- 
ality disturbance is the one I have already referred 
to, the socio-pathic personality disturbance." (Tr. 
296-297) 


Under cross-examination by the prosecuting attorney, Dr. Cody 
testified, in part, as follows: 


"Q. Doctor, the testimony you gave us a while 
ago, is that your own personal finding and your own 
personal diagnosis ? 


"A. I would say that this was my personal ampli- 
fication of the official hospital diagnosis. 


"Q. That does not help us very much because, 
first of all, we do not have any official interpretation, 
but you testified concerning these things, and it is 
apparent in cross examination that they are based on 
your personal observations and examination, are they 
not? 
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"A. Yes, sir. My personal observations co- 
inciding largely with those of the official hospital 
report.” 


689 There then followed a line of questions and rulings by the Court 


which are quoted from the record as follows: 


"MR. SMITHSON: It is a matter of official 
record in this Court, and the Court can take judicial 
notice of the report of the psychiatrist in this situation. 


"THE COURT: Iam not going to do that. 


"MR. SMITHSON: May I take him over on his 
own examination ? 


"THE COURT: This man is on trial for his life. 
There is nothing I know of that says because a doctor 
turned in a report that it is official and is not the sub- 
ject of cross examination. 


"MR. SMITHSON: I am not saying that. 


"He said that there was nothing in the record. 
There is the usual hospital report. That is the only 
reason I asked to come to the bench. It is of record. 
There is a record of this thing. 


‘THE COURT: In the first place, a report has 
been filed in the case, but it is not before the jury and 
it won't go before the jury. The only thing that is dis- 
turbing the Court is that counsel referred to it. 


"MR. ORTMAN: Yes. When these cases are stud- 
ied, they have personal conferences and they have personal 
interviews. 


‘*THE COURT: Let us be careful about this. There 
is a lot at stake. 


"In the first place, the doctor has testified that this 
personality disturbance does not amount to a mental di- 
sease or mental defect, which is the test in the Durham 
case. Counsel for the Government may have misunder- 
stood what the Durham case stands for. It embraces not 
only the rule of the right and wrong test but also irresist- 
able impulse, and there are other things to be considered." 
(Tr. 301-302) 

* * * * aK 

"MR. ORTMAN: The purpose of this testimony is to 
connect the testimony by which the jury could reach a con- 
clusion as to whether or not because of his mental and 
physical condition it is possible for him to be of sound 
mind and discretion under the statute. 
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"THE COURT: You appreciate, of course, that 
the doctor's testimony has not touched too closely on 
the legal defense of insanity. 


"A sociopathic personality is not a person that 
has a defense of insanity. He may be queer and he 
may be normal, and he may be what is described as 
a sociopathic personality. They are people that do 
not conform to a pattern. 


"Then you have this problem in the field of 
chronic alcoholism, whether there is a deterioration 
of his mind. The doctor alluded to it, but he has not 
said that this particular defendant has such a defect. 


"MR. ORTMAN: Iam not sure the doctor 
would be able to do that. 


"THE COURT: You interrogated him on that. 
"MR. ORTMAN: Yes." (Tr. 303-304) 
Dr. Cody then continued his testimony under cross-examination 
by the prosecuting attorney as follows: 


"Q. Now, Doctor, during this period of time 
that you saw Comer Blocker you did perform a mental 


examination; isn't that right? 
"A. That is right. 


"Q@. And tell me, Doctor, you have used the word 
socio-pathic personality disturbance or disorder, and I 
think I know what you mean, Doctor, but I am not sure; 
and, therefore, I would like to ask you this: A socio- 
pathic personality disorder is not a mental disease, is it? 


"A. That is correct. 

"Q. And it is not a defect, is it? 

"A. It is not a mental defect, no." 
* ae * * 


"Q. It is anyone that has really anti-social 
feeling, isn't that a sociopathic personality ? 


"A. The sociopathic personality exhibits 
anti-social behavior. I think this is a little different 
thing from a person having anti-social feeling. 


"For instance, a person may have anti-social 
feeling but may control the impulses and not act up, 
but the behavior of the anti-social personality is such 
as to bring them into conflict with the law. 
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"Q. And even taking at the worst that per- 
son who is the anti, the sociopathic personality 
and does not act out this anti-social personality, 
and acted ‘out are your words, and that is still 
not the mental disease of pschosis or mental de- 
fect spoken of in the Durham Rule, isn't it? 


"A. No, it is not the thing spoken or in 
the Durham Rule." (Tr. 305-306) 


691 Dr. Morris M. Platkin, a qualified psychiatrist on the staff of St. 
Elizabeth's Hospital was called on behalf of the defendant after having 
examined him over a 60-day period starting July 30,1957, and testified 
on the subject of "sociopathic personality disturbance", in part, as 
follows: 


"Q. Iam asking the doctor, what was the -- 
could you state in your own words your findings with 
respect to the examination of this defendant? 


"THE COURT: As to what? 


"MR. ORTMAN: As to any disease or illness 
that he might have had. 


"THE WITNESS: Well, it was my impression, 
as well as that of the members at the admission con- 
ference, the one that occurred on September 30th, 
that Mr. Biocker was suffering from what we know as 
a sociopathic personality disturbance, along with al- 
cohol addiction. 


* * * * 


"A. We had a history from Mr. Blocker of 
rather extensive addiction to alcohol over a period 
of about 30 years with a consumption of rather large 
daily quantities of alcohol. 


"In addition to this, we derived from our inter- 
views and the interviews of other people, because other 
people had interviewed Mr. Blocker as well as myself, 
we derived this diagnosis that I mentioned, sociopathic 
personality disturbance, which is our way of expressing 
that there is a defect, a weakness in personality, if you 
will, a disturbance in personality make up, which makes 
it rather difficult to have an individual to operate in the 
usual normal patterns of behavior. 





*Q@. Would you consider that in any way a defect, 
a mental defect? Would that be considered such? 
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"A. We don't call that a mental defect. Itisa 
personality defect. 


"Q@. Would you make some distinction between the 
two? 


"A. Well, a mental defect is a condition which is 
generally, which we conclude as the result of certain 
tests, with rather specific standards for them. 


"Whereas, a personality defect is something a 
little more general and may or may not be present 
with a mental defect. 


"Q@. And on that point, you are speaking solely 
from a medical standpoint? 


"A. From a psychiatric point of view, yes, sir." 
* * * x 


"Q. Would you consider the sociopathic per- 
sonality of which you testified to be a defect or some 
kind within Comer Blocker ? 


"A. I would prefer that we use the term distur- 
bance, rather than defect. 


"Q. Do you make any distinction between the two? 


"A. Well, I feel more confortable with the term 
disturbance. It is a variation, some variations from the 
average type of personality. That is what I would say 
about that."" (Tr. 326, 327, 332) 


Under cross examination by the prosecuting attorney, Dr.Platkin 
testified, in part, as follows: 


"Q. Now, sir, you have talked about this sociopathic 
personality. That is not a disease, is it? 


"A. No sir. 
"Q. It is not a mental defect, is it? 
"A. Nosir. (Tr. 335) 
Dr. William Cushard, Chief of the West Side Psychiatric Service, 
St. Elizabeth's Hospital, was called as a witness for the government. He 


examined the defendant Comer Blocker only once and that was on May 


26, 1957 (Tr. 447). On direct examination of same sixteen pages no 
reference was made to the subject of "sociopathic personality distur- 
bance" which had previously been the subject of a part of the testimony 
of Drs. Cody and Platkin. However, under cross-examination on this 


subject, Dr. Cushard testified, as follows: 
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"Q. May I ask you if you found that he had any 
sociopathic personality disturbance ? 


"A. No, I wouldn't necessarily make any diag- 
nosis. I merely found that he did not have a mental 
disease, and I did not make a diagnosis of sociopathic 
personality disturbance in his case, even. 


"Q. So then I think you agree, and I think you 
have already agreed, once before, that you didn't go 
into the examination of this defendant to the extent 
that the other two doctors did? They did cover that 
subject, but as I understand you, you didn't cover it 
in your examination ? 


"A. Iam not sure I follow you. 


"Q@. On the question of whether or not he has a 
sociopathic personality disturbance? 


693 "A. No, I said I did not make that diagnosis. 
BY THE COURT: 
"Q. Did you examine him for it? 


"A. Well, I examined to find out if there was 
anything wrong with him, Your Honor, and that would 
be a diagnosis. If I found that he had that, I would have 
made that diagnosis. 


"Q. Before I forget it, is that a form of insanity 
in the sense of the Durham Rule, a mental defect or a 
mental illness ? 


"A. Well, in our opinion, and this I might say is 
the opinion of St. Elizabeth's Hospital authorities, as 
well as my own individual opinion, that sociopathic 
personality disturbance is not a mental disease. 


"Q. Or a mental defect? 
"A. It is a personality -- 
"Q. How about the other branch? 
"A. No, neither. 
"Q. Neither a disease nor a mental defect? 
"A. Neither 
BY MR. ORTMAN: 


"Q. What Cid you mean when you answered the 
Court's question, Doctor, that it is your opinion and 
the opinion of doctors at St. Elizabeth's Hospital? Do 
you mean that there are some other psychiatrists that 
have a different opinion on that subject ? 
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"A. On what subject? 
"Q@. As to whether or not a person has -- 


"A. Oh, that sociopathic personality is a 
mental disease ? 


"No, I say it is my opinion and that is also the 
opinion of the authorities at St. Elizabeth's Hospital, 
that this not a mental disease. (Tr. 477-479) 


The rem rd in the present case is now clear on the point that both 
Dr. Cody and Dr. Platkin, after extensive examinations of the defendant . 
were made by members of the staff at St. Elizabeth's Hospital, concluded 
that the defendant had a sociopathic personality disturbance. The record 
is also clear that Dr. Cushard did not examine the defendant extensively 
enough to determine whether the defendant Comer Blocker had a socio- 
pathic personality disturbance. . 

In any event all three doctors testified that a person having a 
sociopathic personality disturbance was not affected with a mental di- 
sease or a mental disorder or a mental defect. 

The significant change with respect to the aforesaid testimony of 
the psychiatrists appears of record in the United States District Court 
for the District of Columbia in the case of United States of America v. 
John D. Leach, Criminal Action No. 450-57, wherein the defendant was 
found not guilty of a criminal charge on the basis of insanity because he 
had been diagnosed as having a sociopathic personality disturbance. The 
Leach case was decided by the jury on November 20, 1957. On November 
18,1957, Dr. Addison M. Duval, Assistant Superintendent of St. Elizabeth's 


Hospital tand an eminently qualified psychiatrist testified as a witness 


for the Government in the Leach case. A certified copy of the twenty 

pages of Dr. Duval's testimony in the Leach case is attached hereto as 
Appendix A. Of particular interest in support of this motion for a new 
trial in the case of Comer Blocker is that portion of Dr. Duval's testi- 
mony in the Leach case which reads as follows: 


"THE WITNESS: Late in 1954, after the Durham de- 
cision, we had a staff meeting at which the psychiatrists 
discussed what should be the uniform, if possible, type of 
name which we would give to this particular group of cases, 





18 


known as sociopathic personality disturbance, namely, 
whether we would report them as with mental disorder 
or without mental disorder. 


"This is a difficult medical question which I would 
be glad to discuss, if you might wish me to do it. 


"The decision at that time was that in the agreed-' 
upon consensus of our psychiatric staff this group of in- 
dividuals so classified would be considered without men- 
tal disorder. 


BY MR. SMITHSON: 


"Q. Let me ask you this, then, You are familiar 
with this diagnostic pamphlet that the AMA puts out, 
whatever its correct name is, Diagnostic and Statistical 
Manual. Is this the 1952 edition? 


“A. TE ie. 
"Q. In this edition it is listed as a disease. 


"A. Itis, and as of today, we are, the superin- 
tendent and I have both agreed that hereafter we will 
eliminate from our records the words ‘without mental 
disorder’, where the diagnosis of this particular group 


of personality disorders is made. And we willhereafter 


let the diagnosis stand on its own feet." (Tr. 4 and 5). 
* * * ake 


"Now heretofore, a number of psychiatrists have 
not been willing to call these people by the name ‘mental 
disease’ or 'disorder.' They have called them abnormal 
people. But they have not been willing to use the word 
‘disease’ or ‘disorder. ' 


"We now believe that this is incorrect, and that 
these people should be labelled as disordered or di- 
seased, if you prefer the word, but that when we say 
that we must be very careful to point out that this is a 
different quantitative and qualitative type of physical 
and mental abnormality in the same way that you would 
look at physical disease. 


"There are all classes and degrees of physical 
diseases from the most mild to the most severe. 


"We now believe the proper concept is that also 
with mentai diseases the most mild grading to the most 
severe, and these people fall in here in this line." 

(Tr. 6 and 7). 
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On this same subject in the Leach case Dr. Duval testified under 


cross examination as follows: 


"Q. Doctor, what presently is your opinion of a 
person suffering from a sociopathic personality distur- 
bance? Is he mentally ill? 


"A, I think so. 
"Q. Is he mentally sick? 
"A. I think so. 
"Q. Is he suffering from a mental disease? 
"A. I think so. 
*x* * * * 
"Q. Would you say, Doctor, that he is mentally ill? 
THE COURT: Who? 
BY MR. McGEE: 


"Q. I mean a person suffering from a sociopathic 
personality disturbance. 


"A. I would so designate him.™ (Tr. 10) 

696 Il. The second ground in support of defendant's motion for a new 
trial is self-explanatory. In other words the fact that at least one juror 
took into consideration in the deliberation of the guilt or innocence of the 
defendant who fell asleep for a part of the time during the court's exten- 
Sive instructions to the jury involves a matter which was not a matter of 
evidence nor a matter of record which could properly be considered by 
the jury or any member thereof. 

Ill. The third ground alleged on behalf of the defendant in support 
of his motion for a new trial is related solely to refusal .of the court to 
grant defendant's motion for judgment of acquittal on the ground that the 
indictment was defective because it failed to allege one of the elements 
of the crime of first degree murder, namely, that defendant was of sound 
memory and discretion at the time of the alleged offernse::- . 

In making said motion counsel was aware of and advised the court 
of the decision of the Court of Appeals of the District of Columbia in the 
case of Hill vs. The United States, 22 App.D.C.395. Counsel is aware of 
the fact that a motion to quash the indictment in the Hill case on the ground 
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that the indictment failed to allege that the defendant was of sound 
memory and discretion was overruled by the court. However, counsel 
urges the court to consider the fact that in the Hill case and other simi- 
lar cases the expression "Sound memory and discretion" has been inter- 
preted to mean that an accused was sane at the time of the alleged crim- 
inal offense. . It now develops, however, that a qualified psychiatrist 
is unable to interpret or define the meaning of the expression "sound 
memory and discretion" from a medical standpoint. In the present case 
Dr. Cushard, a qualified psychiatrist, testified as follows: 


"Q. In the field of medicine, Doctor, do you 
employ the term whether a person is of sound mind 
and discretion ? 


"A. Not in medical terms, no, sir. That also 
is a legal term, soundness or unsoundness of mind. 


"Q. Soundness or unsoundness of mind -- 
"A. Are legal terms. 


"Q. Directing your attention to whether or not 
a person is of sound memory or discretion directing 
that to the medical side, would you say that if a per- 
son is not of sound memory or discretion at the time 
a particular offense is alleged to have been committed 
that that person is sane or insane? 


"A. I could not make a determination merely 
on that, sound memory and discretion. It has got to 
be on a complete medical examination and that would 
not be sufficient in itself to make such a determination 
medically."" (Tr. 465 and 466. ) 


It is further noted that Bouvier's law dictionary (1926 edition) de- 
fines the term "non compos mentis" as follows: (Lat. not of sound mind, 
memory or understanding). "a generic term, including all the species 
of madness, whether it arises from idiocy, sickness, lunacy or drunken- 
ness."" On this subject Dr. Cushard testified as follows: 


"Q. Now, as an expert on psychiatry, would 
you agree with me that the definition of who is non 
compos mentis is one that is not of sound mind, 
memory or understanding? 


"A. I don't know whether I could define non 
compos mentis. It is not a medical term, and I wouldn't 
know." (Tr. 465) 


a> 
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In view of the above testimony of a qualified psychiatrist it is al- 
leged that the court should now reconsider the ruling that the indictment 
should not have been dismissed because it failed to allege one of the most 
important elements of the crime of first degree murder. It is further 
urged that the court should grant said motion to dismiss the indictment 
with a recommendation that Title 22, Section 2401 of the District of 
Columbia Code, 1951 Edition, be amended to substitute the words "with- 
out mental illness or mental disease or mental defect" in lieu of the words 
"of sound memory and discretion" as presently contained in said section 
of the Code. 

It is believed that such a proposal would, if adopted, result in 
providing a better means of communication between the medical profession 
and the legal profession concerning one of the most important elements of 
the crime of murder in the first degree. 

IV. The verdict of murder in the first degree in the present case 
is contrary to the weight of the evidence and is not supported by substan- 
tial evidence. The jury did not have before it sufficient evidence upon 
which it could as a matter of law, arrive at a decision that the defendant 

698 was guilty of all of the elements of the crime of murder in the first de- 
gree. Aside from the fact that the jury did not have properly before it 
the extent of the mental illness or mental disease or mental disorder 
being experienced by the defendant at the time of the alleged offense, 
the jury disregarded the effect of the amount of alcohol consumed by a 
person whose i.q. was on the border line, between normal and sub-normal. 

In view of the above testimony it is quite clear that the change of 
opinions of the authorities at St. Elizabeth's Hospital as to whether a per- 
son having a "sociopathic personality disturbance"' may be considered as 
having a mental disease, or mental defect or a mental disorder should be 
the subject of testimony before a jury in a trial on the case of the United 
States of America v. Comer Blocker. Accordingly, in the interest of 
justice, it is submitted that defendant's Motion for a New Trial should 
be granted. 
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[Filed December 6, 1957] 


POINTS AND AUTHORITIES IN SUPPORT OF 
MOTION FOR A NEW TRIAL. 


Rule 29 F. R, C. P. 

Rule 33 F. R. C. P. 

United States of America v. John D. Leach, Criminal Action 
No. 450-57 in United States District Court for the District of Columbia. 

Durham v. United States, 94 U.S. App. D.C. 228. 


/s/ Francis J. Ortman 
* * x * * 


Attorney for Defendant. 
[Certificate Of Service ] 


[Filed December 6, 1957] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


UNITED STATES OF AMERICA 
vs. 
JOHN D. LEACH, 


: Criminal Action No. 450-57 


Defendant. 


Washington, D. C, 
November 18, 1957 
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On behalf of the government: 


FREDERICK G. SMITHSON, Esq., 
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On behalf of defendant: 
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702 EXCERPT FROM PROCEEDINGS ON NOVEMBER 18, 1957 

THE COURT: Mr. Smithson. 

MR. SMITHSON: I have one witness. 

Dr. Duval. 

Whereupon 
ADDISON M. DUVAL 
was called as a witness on behalf of the government and having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. Your name, sir, is Addison Duval, is that correct? A. That's 
right. 

Q. And you are, sir, the Assistant Superintendent of St. Eliza- 
beth's Hospital? A. Iam. 

Q. You are a doctor of medicine? A. Yes, sir. 

Q. Graduate of what school? A, Medical College of Virginia, 
in Richmond. 

Q. And what was your specialty after you got out of medical 
school? A. Entered into training at St. Elizabeth's in psychiatry in 
1929, and have had my entire professional career there. 

703. Q. Are you professionally qualified by any award or fellowship 
in any American Psychiatric Association? A. Yes, Iam a Diplomate 
of the American Board of Psychiatry and Neurology and a fellow of the 
American Medical Association and American Psychiatric Association. 

MR. SMITHSON: I submit the witness has testified sufficiently 
for qualification. 

THE COURT: You may proceed. 

BY MR. SMITHSON: 

Q. Are you familiar with the sociopathic personality disturbance 

classification? A. Yes, sir. 


Q. Tell me, Doctor, has there been any determination by your 


institution as to whether or not persons with merely sociopathic person- 
ality disturbance are with or without mental disorder? 
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MR. McGEE: If Your Honor please, I will object to that ques- 
tion. I don't think it is a proper question to inquire of him as to the 
policy of the hospital. 

THE COURT: Why is it improper? 

MR. McGEE: I'think if the hospital has adopted a policy or ter- 
minology as to what language their doctors will use in testifying in court, 
I think that Dr. Duval is not necessarily the one to testify. If anyone 
should, possibly Dr. Overholser, the superintendent, should as to the 
policy. 

And further, Dr. Cushard testified that it was only his policy in 
the service which he superintended himself. I think Dr. Duval's per- 
sonal opinion as to the language or the definitions should, and with re- 
ference to the hospital have, no basis here. 

THE COURT: Will you read the pending question, Madam Re- 
porter. 

(The pending question was read by the reporter. ) 

THE COURT: The Court feels, Mr. McGee, that you have opened 
the question of the relative status of the alleged controversies by your 
own question to your witness with reference to the personal opinion of 
his associate who held a particular view. The Court will overrule the 
objection. 

Answer the question. 

THE WITNESS: Late in 1954, after the Durham decision, we 
had a staff meeting at which the psychiatrists discussed what should be 
the uniform, if possible, type of name which we would give to this partic- 
ular group of cases, known as sociopathic personality disturbance, 
namely, whether we would report them as with mental disorder or with- 
out mental disorder. 

This is a difficult medical question which I would be glad to dis- 
cuss, if you might wish me to do it. 

The decision at that time was that in the agreed-upon consensus 
of our psychiatric staff this group of individuals so classified would be 


considered without mental disorder. 
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BY MR. SMITHSON: 

Q. Let me ask you this, then. You are familiar with this diag- 
nostic pamphlet that the AMA puts out, whatever its correct name is, 
Diagnostic and Statistical Manual. Is this the 1952 edition? A. It is. 

Q. In this edition it islistedas a disease. A. Itis, and as of 
today we are, the superintendent and I have both agreed that hereafter 
we will eliminate from our records the words "without mental disorder, " 
where the diagnosis of this particular group of personality disorders is 
made. And we will hereafter let the diagnosis stand on its own feet. 

Q. Now, let me ask you this. In that regard, sir, are you 
familiar with the edition that preceded that one? A. Iam. 

Q. Was that the '42 edition? A. Yes, sir. 

Q. How did that edition treat a sociopathic personality distur- 
bance? A. Labelled it as without mental disease, or without mental dis- 

706 order. 

Q. Am Icorrect in saying whether or not there is a dispute be- 
tween psychiatrists in this field? A, I won't say there is really a dis- 
pute. I think the difference is in one of concept as to what you mean 
when you say these words. I think I can, maybe, explain it simply. If 
we would take a yardstick as an example and if you would place, in all 
the categories of human behavior, if you would place those people whom 


we considered normal on one end of this yardstick and if you would place 


at the other end of the yardstick those people who are obviously psychotic, 
mentally ill with the grossest of symptoms, then somewhere in between 
you would place several other categories of human people, with their 
types of difficulties. 

You would have, the next group below the psychoses would be the 
neuroses, very few of whom get into mental hospitals. Some few do. 
Then as you move towards the normal you would run into this group that 
we are talking about. These are the individuals who are somewhere in 
between what has been called normal and what has been called insane or 
psychotic. 
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Now heretofore, a number of psychiatrists have not been willing 
to call these people by the name "mental disease" or "disorder." They 
have called them abnormal people. But they have not been willing to use 
the word "disease" or "disorder." 

707 We now believe that this is incorrect, and that these people 
should be labelled as disordered or diseased, if you prefer the word, 
but that when we say that we must be very careful to point out that this 
is a different quantitative and qualitative type of physical and mental 
abnormality in the same way that you would look at physical disease. 

There are all classes and degrees of physical diseases from the 
most mild to the most severe. 

We now believe the proper concept is that also with mental diseases 
the most mild grading to the most severe, and these people fall in here in 
this line. 

Q@. Where would you put the sociopathic personality disturbance 
in that breakdown? A. Next to the normals. 

Q. And would you Say, sir, a sociopathic personality distur- 
bance, someone with that abnormality knows the difference between right 
and wrong? A. Ido. 

Q. Are they able to restrain, or embrace the right and reject 
the wrong? A. They usually will. I would qualify that by saying it could 
be they would have additional symptoms engraved onto this kind of per- 


sonality which then would throw them either up into this upper bracket 


which we usually call psychotic or insane. In other words, I am saying 
these people may also become insane. 

Q. While they are abnormal in that they are slightly removed 
from what has been called normalcy, before they become what we 
generally refer to as insane they must have some additional psychotic 
symptoms, is that correct? A. That is correct. 

Q. Teil me, sir, is a sociopathic personality disturbance a con- 
dition or a disease which would improve or deteriorate? A. Usually it 
remains stationary. 
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Q. And tell me, sir, is there any known treatment for cure of 
sociopathic personality disturbance? A. No known or specific cure. 
There have been some of these patients who have improved in the hos- 
pital's general environment or who have improved under medical care of 


a private physician, but you always wonder whether you have made the 


correct diagnosis when you see that sort of improvement occurring. 


Q. Tell me, sir, do you have, without psychotic symptoms do 
you keep in your institution sociopathic personality disturbances ? 

A. I have known at least one case which has been returned to the hos- 
pital on the basis of sociopathic personality disturbance without psychosis. 
709 Q. One case? A. One case to my knowledge. 

MR. SMITHSON: That is all. 

THE COURT: Mr. McGee. 

MR. SMITHSON: Before Mr. McGee goes on may I go into some- 
thing, Your Honor? 

THE COURT: You may. 

BY MR. SMITHSON: 

Q. Tell me, Doctor, you gave this scale concept. Do you know 
of any other qualified or renowned psychiatrist that adopts the same plan 
or same description? A. Yes. This is not unusual. We use itasa 
teaching concept in our medical school work. 

I might refer you to a statement in a standard text book of psy- 
chiatry called ''Modern Clinical Psychiatry." It's the last edition by 
Dr. Noyes, who is one of the leaders in the field. And he says in part, 
the character and behavior disorders displayed by a sociopathic person- 
ality disturbance lies in the wide zone between mental health and mental 
disease. 

I think this indicates something of what I was trying to tell you. 

MR. SMITHSON: That is all. 

THE COURT: Mr. McGee. 

C ROSS-EX: ATION 
BY MR. McGEE: 
Q. Doctor, what presently is your opinion of a person suffering 
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from a sociopathic personality disturbance? Is he mentally ill? 
A. I think so. 

Q. Is he mentally sick? A. I think so. 

Q. Is he suffering from a mental disease? A, I think so. 

MR. SMITHSON: May I ask that that question -- I object to it. 

I ask it be stricken unless the doctor understands it means a disease 
capable of improving or deteriorating. 

THE COURT: I think you may, on redirect examination, inquire 
as to what the doctor means by the phrase. 

Ask your next question. 

BY MR. McGEE: 
Q. Would you say, Doctor, that he is mentally ill? 
THE COURT: Who? 

BY MR. McGEE: 

Q. I mean a person suffering from a sociopathic personality 
disturbance. A. I would so designate him. 

Q. Can a psychiatrist refer to a sociopathic personality distur- 

711 bance as a sociopath, without fear of confusing anyone? A. There 
would be some question about it, I think. In some groups I think you 
would be well understood. Other groups, I don't think would use the 
term. 

@. You would understand what a sociopath means? A. I would. 

Q. All right now, a sociopath condition is not capable of im- 
proving or regressing, is that what you said in answer to Mr.Smithson's 
question? A. I think I said that they usually do not. I gave, I think, 
one or two possible exceptions. 

Q. They do improve, a sociopathic personality disturbance can 
improve? A. I think they are capable of improving in their expressions, 
in their behavior, yes. 

Q. Now, do you think that a person suffering from a sociopathic 
personality disturbance has a mental disorder? A. I would so classify it. 

Q. Now, you said that it was the policy of the hospital prior to a 
certain time to state that they were without mental disorder, is that 
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correct? A. I said it was the policy of the hospital to insert the words 
"without mental disorder" after the diagnosis of sociopathic personality 
disturbance in our records. 

712 Q. Now, you have changed that policy? A. We have changed 
that policy and we will not now further insert these words. 

Q. When was that change made? A. As of today. 

Q. And the decision was made between you and Dr. Overholser? 
A. Right. 

Q. At his suggestion? A. At my suagestion, I think, with his 
agreement. Because we don't think we should confuse the issue any 
further. 

Q. Then you feel that a doctor from your hospital testifying that 
a person suffering from a sociopathic personality disturbance, who says 
he is without mental disorder, is confusing the Court and the jury? 

THE COURT: I don't think that is a proper question, Mr. McGee. 
The witness has said this change was only made today. 

BY MR. McGEE: 

Q. Did you say, Doctor, that all sociopathic personality distur- 
bances are capable of understanding right from won? A. I think so 
unless they are psychotic also. If they are without psychosis, I think 
they would. 

713 Q. If you qualified "without psychosis" -- isn't it a fact that 
there is a wide disagreement of opinion in the psychiatric profession, 
that is among your colleagues, as to whether that is true or not? A. As 
to whether -- 

Q. Whether or not a person suffering from a sociopathic person- 
ality disturbance can tell right from wrong? 

MR. SMITHSON: "Without psychosis, " may we insert? 

THE WITNESS: I don't think there is any wide difference of 
opinion. 

BY MR. McGEE: 
Q. There is a difference ? 


THE COURT: Justa minute. Now you are arguing with the 
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witness. As you know, this Court does not permit arguing. Ask your 
next question. 
BY MR. McGEE: 

Q. Doctor, in 1942, the volume prior to the '52 nomenclature 
held that it was without mental disorder, is that correct? A. I don't 
think the word "disorder" was used. I think it was "without mental 
disease." 

Q. Now, it is clearly therein listed as a mental disease. A. 
That is correct. 

Q. And recognized by the profession as a mental disease. A. I 

714 think you would have to say "by some of the profession." There 
are still members of the profession who still would not dignify this group 
of conditions as mental disease. And we have some on our staff who still 
do not agree that this is mental disease. 

Q. Now, those who disagree with the nomenclature, what per- 
centage of them do among your colleagues in the profession of psychiatry? 
A. I couldn't answer that accurately, Mr. McGee. 

Q. Well, the book that you have before you is the result of lengthy 
investigations on the part of Dr. Rains and his committee. A. That is 
quite correct. 

Q. Do you know Dr. Rains? A. Life-long friend. 

Q. Do you know that he sent out questionnaires? A. I do. 

Q. To the leading psychiatrists in the country? A. I do. 

Q. If I told you that Dr. Rains, as the basis for the use of the 
diagnosis in that nomenclature found that 93 percent of those contacted 
felt that it should be listed as a mental disease or mental disorder, 





would you say that is not possible? 
715 MR. SMITHSON: I believe it is an objectionable question. No 
evidence or basis for his postulation to the doctor to any definite percent. 
THE COURT: What do you say to the objection, Mr. McGee? 
MR. McGEE: I forget the question now. 
THE COURT: Are you quoting "McGee on Psychiatry"? 
MR. McGEE: No, Your Honor. 
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THE COURT: I will sustain the objection to the question. 
BY MR. McGEE: 

Q. Doctor, could you tell the ladies and gentlemen of the jury 
and the Court what was the basis for the classification of these terms 
in there, if you know? 

MR. SMITHSON: May I have that question read? 

THE COURT: Will you read the question, Madam Reporter. 

(The pending question was read by the reporter. ) 

MR. SMITHSON: What terms, if it please the Court? I think it 
is too vague. 

THE COURT: Will you restate your question, Mr. McGee? 

BY MR. McGEE: 

Q. Doctor, do you know how this volume was prepared? A. 

Yes, sir. It was prepared in the general way which you indicate. There 

716 was a committee appointed to study this whole matter, and they, 
in turn, contacted many psychiatrists and eventually came up with this 
recommendation which was then adopted by the Council of American 
Psychiatric Associations as its official diagnostic nomenclature. I 
might add, sir, that I still think that there are some people who don't 
agree with this. That is all I am saying. 

Q. Only that there are some people? A. Right. 

Q. And that the book and the classification represents the ma- 
jority, the vast majority opinion of your colleagues in the profession of 
psychiatry? A. I can't answer it specifically. I certainly would pre- 
sume it would, otherwise, it would not have been adopted. 

Q. When you say that a person suffering from this disease is 
not capable of improving, do you mean that it is an incurable condition ? 
A. I don't think I said that all individuals in this group are not capable 
of improving. I think I said that some of them were. But by and large, 
the greater majority are not. 

Q. The great majority are not capable of improving? A. That 
is our belief and our concept. 

Q. How many, if you know, how many sociopathic personality 
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disturbances are presently confined at St. Elizabeth's Hospital? A. 
717 Sociopathic personality disturbances without psychoses, now we 
are speaking of? 

THE COURT: That is correct. 

THE WITNESS: A very small group. I can't give you the exact 
number. The greatest number came to us for observation from the 
courts. I can't give you the exact number. 

BY MR. McGEE: 

Q. All right. Would you say that a person suffering from a 
sociopathic personality disturbance has a mental defect? A, I think you 
would have to know specifically what your meaning of the word "defect" 
was in order for me to say, to give my answer. 

Q. Well, the ordinary meaning of the word orthe medical mean- 
ing of the word. 

MR. SMITHSON: Objection. 

THE COURT: I don't think that is sufficient. We have had some 
dispute as to what words mean already. I don't know what the word 
*"meaning"™ means. You must be specific. 

BY MR. McGEE: 

Q. The medical meaning of "defect." A. There is no specific 

medical meaning of "defect,'’ Mr. McGee. 


718 Q. Well, within the -- you state that a sociopathic personality 
disturbance is usually not capable of improving or regressing, is that 
correct? A. In most instances. 


Q. That the condition is a static one usually. A, Usually. 

Q. Where it is not accompanied by psychosis. A. Yes. 

Q. Do those persons, do those persons suffering from that 
difficulty, sociopathic personality disturbance have defective minds? 

MR. SMITHSON: I object to this, Your Honor. 

THE COURT: The objection is sustained. 

BY MR. McGEE: 

Q. Would you'say, Doctor, that a person suffering from a men- 

tal, from a sociopathic personality disturbance has a well mind? 
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MR. SMITHSON: Objection, Your Honor. 

THE COURT: I will sustain the objection. The witness has 
testified that the sociopathic personality disturbance is in a status be- 
tween mental health and mental disease. 

MR. McGEE: If Your Honor please, for the purpose of cross- 
examination, I believe Dr. Cushard testified that the sociopathic person- 
ality disturbance had a well mind. 

719 THE COURT: I don't recall the use of the words "well mind." 
I don't know what it means. I have sustained the objection to the ques- 
tion. You may rephrase it if you desire. 

MR. McGEE: I think that is all, Your Honor. 

MR. SMITHSON: Just one question. 

REDIRECT EXAMINATION 
BY MR. SMITHSON: 

Q. You were asked by Mr. McGee whether or not a sociopathic 
personality disturbance is an illness. You answered "Yes." I will ask 
you, sir, when you answered"Yes"to the question that it was a disease, 
did you have in mind, sir, a disease which was capable of improving or 
retrogressing? A. I did not have that particular characteristic in 
mind, no. 

Q. Limiting strictly to that classification, that is, a disease 
which is capable of improving or retrogressing, do you then say he is 
suffering from a disease, a sociopathic personality disturbance? A. I 
think I would have to be rather speculative to say "Yes" or "No."" Be- 
cause, again I have testified that some of these patients are capable of 
improvement, although very few. So that the majority of them, I do not 
think are capable of improvement. So that within your definition of 

720 "disease, " I presume that the majority might not then, with your 


definition, be called disease. But certainly it is an abnormality. Cer- 
tainly it is a disorder. 


Q. It is an abnormality or disorder in the medical sense, in that 
it was a slight departure from normal? A. That is correct. 
MR. SMITHSON: That is all. 
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MR. McGEE: Nothing further. 
THE COURT: You may step down, Doctor. You may be excused. 
THE WITNESS: Thank you, sir. 
(Witness excused. ) 


[Filed November 21, 1957] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA. 


The United States of America ) 
v. Criminal No. 492-57 
Comer Blocker 


) 


ORDER. 

Upon consideration of the defendant's motion to extend the date 
for filing a motion for a new trial from November 25, 1957 to December 
6, 1957, it is by the Court this 21st day of November, 1957, 

ORDERED: 

1. That the date on which the defendant may file a Motion for a 
New Trial as authorized by Rule 33 of the Federal Rules of Criminal 
Procedure is extended from November 25, 1957, to December 6, 1957. 


‘/s/ James R. Kirkland 
JUDGE. 


[Filed November 21, 1957] 


MOTION OF DEFENDANT TO EXTEND DATE FOR FILING 
MOTION FOR NEW TRIAL. 


1. The defendant Comer Blocker through his attorney moves 
the Court to extend the date for defendant to file a motion for a new trial 
from November 25,1957, to December 6, 1957, in accordance with the 
provisions of Rule 33 of the Federal Rules of Criminal Procedure. 

z. The additional time is required inasmuch as the court reporter 
was required to work on a case in which daily copy was supplied thereby 
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making it impossible for him to complete the transcript of the entire 
record in the trial of Comer Blocker by November 18, 1957. The re- 
porter advises that the balance of the transcript is not likely to be avail- 
able before the end of next week, or on or about November 29, 1957. 

3. Counsel for the defendant also desires an opportunity to con- 
tact the psychiatrists to determine whether their testimony relating to 
sociopathic personality of the defendant would be different than at the 
time of trial in view of the fact that psyschiatrists at St. Elizabeths 
Hospital now consider sociopathic personality to be a mental disorder. 

Respectfully submitted, 
/s/ Francis J. Ortman 
1366 National Press Building 


Washington 4, D. C. 
Attorney for Defendant. 


I consent: 


/s/ Frederick G. Smithson 
Assistant United States Attorney 


RECEIPT 


UNITED STATES DISTRICT COURT FOR THE DISTRICT 
OF COLUMBIA. 


The 23rd day of October, 1957 
UNITED STATES ) 
vs. No. 492-57 Criminal 
COMER BLOCKER ) 
RECEIVED of Criminal Clerk's Office, United States District 
Court St. Elizabeth's files 74946 (2) in the Case of Comer Blocker. 
By /s/ Virgil Frazier 


731 [Filed October 22, 1957] 
On this 22nd day of October, 1957, came again the parties afore- 


said, in manner as aforesaid, in this cause, the hearing of which was 
respited yesterday afternoon; whereupon the said jury after hearing 
further of the evidence and the instructions of the Court, the alternate 
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jurors, Donald Smith and Armour J. Blackburn, are discharged from 
further consideration in this case; and thereupon the jury retires to 
consider their verdict. } 

The jury returns into Court and upon their oath say that the defen- 
dant is guilty as indicted; whereupon each and every member of the jury 
is asked if that is his or her verdict and each and every member thereof 
say tha the defendant is guilty of First Degree Murder as charged in the 
indictment. 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia Jail. 

By direction of 


/s/ James R. Kirkland 


Presiding Judge 
Crimina Court #4 


Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Daniel J. Mencoboni 


By /s/ Frederick G. Smithson Deputy Clerk 
Assistant United States Attorney 


/s/ Ernest Markwalter 
Official Reporter. 


733 492-57 (J) COMER BLOCKER FIRST DEGREE MURDER 


Govt: Frederick G. Smithson 
DEF: Francis J. Ortman 
VERDICT: 


Ruth C. Borroughs 

William F. Busch 

Frank R, Hann 

Jackson L. Davis, Jr. JURY 
Edmond Ellerbe POLLED 


Albert Gaffney 
Joseph P. McHale 
Sylvia W. Jackson 


Sa eS Per 


Irene K. Jensen 
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10. Weldon L. Parks G 
11. James M. Bailey G 
12. Lucile A. Weakley 2 G 
ALTERNATE JURORS: 
A.2. Armour J. Blackburn Morris ) Discharged - 10/22/57: 
WITNESSES: 10/17/57: 10-21-57: 
James Cole 
Catherine Marks Conner Blocker 
Christopher J. Murphy, M. D. Wm. Cushard, M. D. 
Chester L. Hall 
10-18-57: 10-22-57: 
Catherine I. Marks 
Frank Floyd, M. P., Christopher Murphy, M.D 


Charles Burns, M. P. 
Clayton E. Keys, M. P. 
Donald Allen 
Def: Wm. J.T. Cody, M.D. 
Morris Plotkin, M.D. 
Def: 10-21 « 
Munson Blocker 
Edward Costello 


735 [Filed May 13, 1957] 
The Grand Jury charges: 
On or about April 5, 1957, within the District of Columbia, 
Comer Blocker purposely and with deliberate and premeditated malice 
murdered Frances B. Hall by means of shooting her with a shotgun and 
wounding her, of which wounds the said Frances B. Hall, on or about 
April 6, 1957, did die. 


/s/ Oliver Gasch 
Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 
Foreman. 
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[Filed October 22, 1957] 
DEFENDANT'S PRAYER NO, 1 
Murder in the first degree is defined in the Code of Laws of the 
District of Columbia, as follows: 


"Whoever, being of sound memory and discretion, 
kills another purposely, of deliberate and premeditated 
malice, is guilty of murder in the first degree." 


In order to sustain a charge of murder in the first degree in this 
case, each of the following five elements must be established: 

First, that the defendant Comer Blocker was possessed of sound 
memory and discretion at the time of the alleged killing on April 5, 1957; 
second, that the defendant killed Frances B. Hall; third, that the defen- 
dant had a purpose and intent to kill Frances B. Hall; fourth, that the 
killing was consummated and accomplished with malice; and fifth, that 
the killing was consummated and accomplished with deliberation and pre- 
meditation. 

Should you find that the government has failed to establish any 
one or more of the above elements beyond a reasonable doubt, then you 


are instructed to find the defendant not guilty. 


Granted in Substance. No objection noted. 


/s/ James R. Kirkland 
JUDGE 


[Filed October 22, 1957] 
DEFENDANT'S PRAYER NO. 2 

Murder in the second degree differs from murder in the first 
degree, in that murder in the second degree may be committed without 
a purpose or intent to kill, or without premeditation and deliberation. 
(A killing under the influence of passion, induced by insufficient provo- 
cation, may be murder in the second degree). An accidental or uninten- 
tional killing constitutes murder in the second degree, if it is accom- 
panied by malice. 
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Consequently, if you find that the defendant killed Frances B. 

Hall with malice, bearing in mind the definition of malice I have given 
you, but without premeditation and deliberation or (without purpose or 
intent to kill), you may find the defendant guilty of murder in the second 
degree. Or even if there is a reasonable doubt in your minds as to 
whether there was a purpose and intent to kill, or whether there was any 
premeditation and deliberation, you may find the defendant guilty of 


murder in the second degree, rather than guilty of murder in the first 


degree. 
Granted in substance. Objection noted. 


/s/_ James R. Kirkland 
Judge 


[Filed October 22, 1957] 
DEFENDANT'S PRAYER NO. 3 

An accused is not criminally responsible if his unlawful act was 
the product of mental disease or mental defect. Disease in cases of this 
type is a condition which is considered capable of either improving or de- 
teriorating. Defect in cases of this type is a condition which is not con- 
sidered capable of either improving or deteriorating and which may be 
either congenital, or the result of injury, or the residual effect of a 
physical or mental disease. 

If you the jury believe beyond a reasonable doubt that the accused 
was not suffering from a diseased or defective mental condition at the 
time he committed the criminal act charged, you may find him guilty. 

If you believe he was suffering from a diseased or defective mental con- 
dition when he committed the act, but believe beyond a reasonable doubt 
that the act was not the product of such mental abnormality, you may find 
him guilty. Unless you believe beyond a reasonable doubt either that he 
was not suffering from a diseased or defective mental condition, or that 
the act was not the product of such abnormality, you must find the ac- 
cused not guilty by reason of insanity. Thus your task would not be com- 
pleted upon finding; if you did find, that the accused suffered from a 
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mental disease or defect. He would still be responsible for his unlaw- 
ful act if there was no causal connection between such mental abnor- 
mality and the act. These questions must be determined by you from tne 
facts which you find to be fairly deducible from the testimony and the 
Svilenee ae sca Durham vy. United States 
Granted. No objection. 94 U.S. App. D C. 228, 241 


/s/ James R. Kirkland 
Judge 


[Filed October 22, 1957] 
DEFENDANT'S PRAYER NO. 4 

You are instructed that your range of inquiry concerning the 
facts as to whether the defendant was sane or insane as a matter of law 
at the time of the commission of the unlawful act with which he is charged 
will not be limited to, but may include, for example, whether the defen- 
dant, who suffered from a mental disease or defect did not know the 
difference between right and wrong, acted under the compulsion of an 
irresistible impulse, or had been deprived of or lost the power of his 
will. 


Durham v. United States 
94 U.S. App. D.C. 228, 242 
State v. White, N.M. 

270 P. 2d 727, 730 


Granted in substance. No objection. 


/s/ James R. Kirkland 
Judge 


[Filed October 22, 1957] 
DEFENDANT'S PRAYER NO. 5 
In order to reach a verdict as to whether the defendant in this 
case: was guilty or not guilty as a matter of law of the alleged unlawful 


killing of one Frances Hall, you are further instructed that in order to 
reach a verdict of guilty you should have no reasonable doubt of the de- 
fendant’s sanity at the time of the alleged offense under the definition of 
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sanity I have previously given to you. 
Holloway v. United States, 80 U.S. App. D.C. 3,5. 
Granted in substance. No objection noted. 


/s/ James R. Kirkland 
Judge 


757 [Filed October 16, 1957] 
On this 16th day of October, 1957, came the attorney of the 
United States; the defendant in proper person and by his attorney Francis 
J. Ortman, Esquire; whereupon the jurors of the regular Petit Jury panel 
serving in Criminal Court No. 1,2 and 4, being called, are sworn upon 
their voir dire; and thereupon comes a jury of good and lawful persons 
of the District of Columbia, to-wit: 


1. Ruth C. Borroughs 7. .Joseph P. McHale 
2. William F. Busch 8. Sylvia W. Jackson 
3. Frank R. Hann 9. Irene K. Jensen 
4. Jackson L. Davis, Jr. 10. Weldon L. Parks 
5. Edmond Ellerbe 11. James M. Bailey 
6. Albert Gaffney 12. Lucile A. Weakley 


who are sworn to well and truly try the issue joined herein; whereupon 

the Court directs the calling of two additional persons to serve as alter- 

nate jurors and Donald Smith and Armour J. Blackburn, being called, 

are sworn to well and truly try the issue joined herein; and thereupon 

the case is respited until the meeting of the Court tomorrow morning. 
The defendant is remanded to the District of Columbia Jail. 


By direction of 
/s/ James R. Kirkland 


Presiding Judge 
Criminal Court #4 
Present: HARRY M. HULL, Clerk 
United States Attorney By /s/ Daniel J. Mencoboni 
Deputy Clerk 


By /s/ Frederick G. Smithson 
Assistant United States Attorney 


/s/ Ernest Markwalter 
Official Reporter 
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[Filed October 11, 1957 ] 

MOTION TO POSTPONE TRIAL 

The defendant, Comer Blocker, through his attorney, respect- 
fully moves the Court to grant a postponement of the trial of the above- 
entitled case from Monday, October 14, 1957, to Monday, November 4, 
1957, for the following reasons: 

1. By an order entered in this case by Judge Henry A. Schweinhaut 
on July 29,1957, the Superintendent of St. Elizabeth's Hospital was re- 
quired to designate two qualified psychiatrists of the staff of that insti- 
tution to conduct a mental examination of the defendant and submit written 
reports of their conclusions to the Court with regard to whether or not 
the defendant is presently of sound mind. The Order further provided 
that in case the written reports submitted to the Court pursuant to this 
order should not Suffice and testimony be required, such reports and testi- 
mony Shall be paid from the miscellaneous funds of the administrative 
office of the Courts. 

2. Counsel for the defendant represents to this Court that the 
hospital authorities requested an extension of time from September 28, 
1957 to October 1], 1957 to examine and report upon the defendant. 
Counsel further represents to the Court that a report was filed with the 
Assistant United States Attorney within the past few days, which report 
does not comply in any respect whatsoever with the order entered by 
Judge Schweinhaut on July 29,1957. The report is signed on behalf of the 
hospital and neither indicates who examined the defendant nor is there 
any evidence that two psychiatrists were designated as required by the 
order of the Court dated July 29, 1957. 

3. In view of the above, it is requested that the trial date be post- 
poned from October 14, 1957, in order to have the psychiatrists’ reports 


769 submitted pursuant to the aforesaid order and to give the defen- 


dant an opportunity to examine said reports to determine whether testi- 
mony concerning the contents thereof may be required. 


/s/ Francis J. Ortman 
[Certificate of Service] Attorney for the Defendant, 
Comer Blocker. 
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782 [Filed October 14, 1957] 


DEPARTMENT OF 
HEALTH, EDUCATION, AND WELFARE 
SAINT ELIZABETHS HOSPITAL 
WASHINGTON 20, D. C. 74, 946 


Re: Comer Blocker 
October 2, 1957 


The Clerk 
United States District Court 

for the District of Columbia 
United States Courthouse 
Washington 1, D. C. 


Dear Sir: 

Mr.Comer Blocker (Criminal Number 492-57) was committed to 
Saint Elizabeths Hospital July 30, 1957 for a period of not to exceed sixty 
days, upon an order signed by Judge Henry A. Schweinhaut, to be ex- 
amined by the psychiatric staff of this hospital. A subsequent order ex- 
tending this commitment for an additional period of ten days was issued. 
It was further ordered that a written report of our findings be submitted 
to the Court as to the present sanity or mental competency of Mr. 
Blocker to stand trial. 

Mr. Blocker's case has been studied intensively since the date 
of his admission to Saint Elizabeths Hospital and he has been examined 
by several qualified psychiatrists attached to the medical staff of Saint 
Elizabeths Hospital as to his mental condition. On September 30, 1957, 
Mr. Blocker was examined and the case reviewed in detail at a medical 
staff conference. We conclude, as the result of our examinations and ob- 
servation, that Mr. Comer Blocker is mentally competent to understand 
the proceedings against him and to properly assist in his own defense. 

Sincerely yours, 


/s/ Addison M. Duval, M.D. 
Acting Superintendent 


CC: United States Attorney 
for the District of Columbia 
Washington 1, D. C. 


United States Marshal 
United States Courthouse 
Washington 1, D. C. 
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[Filed September 27, 1957] 
ORDER 

Upon consideration of the Government's oral motion to extend the 
time of commitment of the above named defendant to Saint Elizabeth's 
Hospital pursuant to the previous order of commitment signed by this 
Court, for the purpose of determining the defendant's present mental 
condition, and upon consideration of the representations of the United 
States Attorney to the effect that this extension is required in order to 
arrive at a determination of the defendant's mental condition, without 
the services of a physician attached to the staff of Saint Elizabeth's Hos- 
pital, who, by virtue of his previous opinion in this case, was eliminated 
from this determination, it is this 27th day of September, 1957, 

ORDERED that the defendant shall remain committed to Saint 
Elizabeth's Hospital for two additional weeks, beginning as of the date 
of this order and said commitment to terminate the 11th of October, 
1957; and it is, 

FURTHER ORDERED that the other provisions of the previous 
order of this Court relative to such commitment shall be complied with. 


/s/ Burnita Shelton Matthews 
JUDGE 


Date: 


iled 29, 19 
_— [ Filed July 29, 1957] 


ORDER 
Upon consideration of the defendant's motion for a mental ex- 
amination in the instant action in which he is charged with the crime of 
First Degree Murder allegedly committed on or about April 5, 1957, it 
is by the Court this 29th day of July, 1957, 
ORDERED: 


1. That the defendant, pursuant to Title 24, Section 301 of the 


District of Columbia Code, as amended, be committed to Saint 


Elizabeths Hospital for a period of 60 days for a mental examination; 
2. That the Superintendent of Saint Elizabeths Hospital designate 
two qualified psychiatrists of the staff of that institution to conduct said 





ccc 


45 
examination and submit written reports of their conclusions to the 
» Court with regard to whether or not the defendant is presently of sound 
> mind; that is, whether or not the defendant understands the nature of 
» the charges against him and is able to assist counsel in the preparation 


of his defense. 

3. That the Superintendent in his selection of two psychiatrists 
to perform such an examination and submit such reports shall not in- 
clude Dr. William G. Cushard as one of those selected for this purpose 
solely for the reason that Dr. Cushard has already performed such an 
examination at the request of the United States. It is specifically noted 
that the Court does not disagree with the report of Dr. Cushard or ex- 
press any opinion thereon and that the reason for this request is in order 

787 that the defendant may secure two additional examinations and 
reports by qualified psychiatrists of that institution. 

4. That in case the written reports submitted to the Court pur- 
suant to this order should not suffice and testimony be required, such 
reports and testimony shall be paid from the miscellaneous funds of the 
Administrative Office of the Courts. 

2. That upon receipt of the written reports of the two psychia- 
trists, the United States Marshal shall, if the reports reflect the defen- 
dant is of sound mind, shall transfer the defendant to the District of 
Columbia Jail to await further action of this Court; however, should the 
reports of the psychiatrists reflect that in their opinion he is of unsound 
mind, the defendant shall remain committed to Saint Elizabeths Hospital 
pending a judicial determination of his mental incompetency by the Court. 
At the time of such judicial determination, the defendant shall be trans- 
ported from Saint Elizabeths Hospital to the Court by the United States 
Marshal or one of his authorized Deputies. 


/s/ Henry A. Schweinhaut 
Judge 


Seen: | 

29 July 1957 I certify that it was agreed between Mr.Ortman, counsel 
for defendant, and government counsel to meet at Judge Schweinhaut's 
chambers, 22 July 1957 to discuss language of this order and Mr. Ortman 
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failed to show. I have called and my secretary called four times to try 
and arrange a conference but to no avail. I have mailed a copy of this to 


defense counsel. 


/s/ F. G. Smithson 
Ass't. U. S. Attorney 


[Filed July 3, 1957] 


MOTION FOR APPOINTMENT OF EXPERT WITNESSES 
AND EXAMINATION OF DEFENDANT ON GROUNDS OF 
TEMPORARY INSANITY. 


The defendant Comer Blocker, through his attorney, respectfully 
moves the Court to order the Government to show cause why two expert 
witnesses, namely two psychiatrists not associated with Saint Elizabeths 
Hospital, Washington, D. C., should not be appointed for the purpose of 
examining the defendant for the purpose of determining whether he was 
temporarily insane at the time of the alleged murder of Frances B. 

Hall which occurred within the District of Columbia on or about April 5, 
1957. 

The defendant further moves the Court to determine the reason- 

able compensation of such witnesses and prays that the Court direct its 


payment out of such funds as may be provided by law inasmuch as defen- 


dant is not possessed of sufficient monies and is actually unable to pay 
the fees of such witnesses as evidenced by the attached application filed 
pursuant to the provisions of Title 23-109 of the District of Columbia 
Code, 1951 Edition. 


/s/ Francis J. Ortman 
* * * * * 


Attorney for the defendant 
Comer Blocker. 
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[Filed July 3, 1957] 


POINTS AND AUTHORITIES IN SUPPORT OF MOTION 

FOR APPOINTMENT OF EXPERT WITNESSES AND 

EXAMINATION OF DEFENDANT ON GROUNDS OF TEM- 
PORARY INSANITY. 


The following points and authorities are submitted in support of 
the aforesaid Motions: 

1. Rule 28 Federal Rules of Criminal Procedure. 

2. Title 23-109 of the District of Columbia Code, 1951 Edition. 


/s/ Francis J, Ortman 
* * x * ae 


Attorney for the Defendant 
Comer Blocker. 


[Certificate Of Mailing] 


[Filed May 24, 1957] 
PLEA OF DEFENDANT 

On this 24th day of May, 1957, the defendant Comer Blocker, 
appearing in proper person and by his attorney Francis J. Ortman, 
being arraigned in open Court upon the indictment, the indictment being 
read to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

The defendant is allowed 30 days to file motions. 

By direction of 


/s/ Charles F. McLaughlin 
Presiding Judge 
Criminal Court #Two 


Present: HARRY M. HULL, Clerk 
United States Attorney /s/ Hugh E. Kline 


By /s/ Joseph Lowther __ Repay AGEs 
Assistant United States Attorney 


/s/ Ida Watson 
Official Reporter 
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795 [Filed May 15, 1957] 
PRAECIPE 
the 15th day of May, 1957 
The Clerk of said Court will kindly enter my appearance as 


attorney for defendant. 


/s/ Francis J. Ortman 


1366 National Press Bldg. 


Attorney for Defendant. 


197 & : rdentof tke as : seme 
eit, do hereby certify that on this day I gave a copy of the indictment 
in the above-entitled cause to the above-mentioned defendant by deliver- 





ing the same to him personally. 
Date: 5/14/57 /s/ Harry M. Hull, Clerk 
By /s/ C. J. Ramsey 


798 Comer Blocker, you are herewith charged, on April 5, 1957, with 
purposely murdering, with deliberate and premeditated malice, Frances 
B. Hall by means of shooting her with a shotgun and wounding her, of 
which wounds the said Frances B. Hall, on or about April 6,1957, did die. 


Decedent: Frances B. Hall, C-45 
2298 - 17th St., N. W. 


Defendant: Comer Blocker, C-50 
3929 Fairmont Ave., Phila., Penna. 


800 County of Washington } satis Case No. 23-065 

District of Columbia  ) 

An inquisition taken at D.C. Morgue in the County aforesaid, on 
the 8th day of April in the year of 1957 before me A. Magruder MacDonald, 
M.D., Coroner of the said County, upon the view of the body of Frances 


Hall then and there lying dead, upon the oaths of 


2 
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- William H. Humphreys James A, Glough 

Edgar A. Burchell StClair Newman 

Felix McDonald Charles Smith 
good and lawful men of the said County who, being sworn upon the Holy 
Evangelists of Almighty God, and charged to enquire when, where, how, 
and after what manner the said Frances Hall came to her death, do say 
upon their oaths that: 

About 11:10 p.m., Friday, April 5th, 1957, Scout Car #131, 
manned by Privates Frank Floyd and David B. Howell of the 13th Pre- 
cinct, while responding to a radio call of a "shooting" at 2298 17th St., 
N.W., and when at 17th St. and Kalorama Road, N.W., heard a shot 
coming from the 2400 block of 17th St., N.W. When in front of 2412 
17th St., N.W., they heard another shot coming from the basement. 
Upon investigation they found a colored man, later identified as Comer 
Blocker, M/49, of 3929 Fairmont Ave. , Philadelphia, Pa., standing in 
the hallway of the basemént holding a 12 gauge pump action shotgun in his 
hands. Upon being placed under arrest he stated that he had come down 
from Philadelphia to kill his girl friend and that there were some others 
that he wanted to kill. He stated that he had already killed his girl friend 
in Apt. 24, at 2298 17th St., N.W. Upon investigation Frances Hall, 
C/F/43, was found lying face down on the bed in the above mentioned 
apartment. H.D. ambulance #6 responded. Lt. Hartnett and Det. Sgts. 
M.E. Pitts and Charles Burns of the Homicide Squad on the scene. 
Frances Hall was removed to D.C. General Hospital in the Morgue Wagon 
where she was pronounced dead at 1:45 A.M., Sat. April 6th, 1957, by 
Dr. oe Rhodes of that staff. SX 

IN WITNESS-WHEREOF, as well as the aforassia Coroner as the 
Jurors aforesaid, have to the 

Inquisition put their hands and seals on the day and year afore- 
said and at the place aforesaid. We believe Comer Blocker is respon- 
sible for the death of Frances Hall and hold him for the action of the 
Grand Jury. /s/ (Coroner (L.S. ) 


[Signatures ] 
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QUESTIONS PRESENTED 


A determination by St. Elizabeth's Hospital that a socio- 
pathic personality disturbance is a mental disease, and 

that its previous view to the contrary was incorrect, is 
cause for a new trial where the incorrect view was given 
in appellant's trial less than a month earlier. 

Durham was subverted when the trial court permitted psychi- 
atric witnesses to testify summarily that the accused had 

no mental disease, with no instructions making it possible 
for the jury to make an independent determination, particu- 
larly where the questioning and testimony gave the impres- 


sion that the psychiatrists were experts on the law of 


insanity. 


The jury instructions were confusing in toto, and espe- 


cially on the Durham rule, burden of proof, and | certain 


other features of the insanity issue. 


The jury was inadequately instructed on the consequences 





of a verdict of not guilty because of insanity.| 


A mistrial should have been declared when the prosecutor, 
by a leading question, prought to the jury's notice a 
finding of St. Elizabeth's that the accused An com- 
petent to stand trial. | 


i 
| 


The rule of diminished responsibility should be adopted 


in murder cases. 
A new trial is required because of erroneous pretrial 
procedure respecting appellant's competency to| stand 


trial. 
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STATEMENT OF POINTS .., * 
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I. 


The trial court erred in overruling appel-. . 
lant's motion for a new trial on the basis | 
of newly discovered evidence. ...... | 


The expert testimony and the instructions 
erroneously took from the jury the question | 
of whether or not appellant was suffering | 
from a mental disease or defect ....... 


The instructions to the jury were prejudi- 
cially confusing and erroneous. ....e.«| 


The trial court erred in failing properly 
to instruct as to the effect of a finding 
of not guilty by reason of Insanity, 2) 5 6 «| 





The trial court erred in failing to declare 
a mistrial when the finding of appellant's 
competence to stand trial was brought to the 
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The trial of the appellant was defective 
because the question of diminished re- 
sponsibility was not presented to the 
jury. e dl ad e & . ca e e e e = * e a oe . o 


The rule of diminished responsibility 
can be limited to murder cases. ... 


Postponement of a reconsideration of 
Fisher is no longer appropriate... 


Medical and legal experts support the 
rule of diminished responsibility and 
its application to the appellant. .. 


The rule of diminished responsibility 
has been accepted in many States, , , 


It is anomalous to limit the rule of 
diminished responsibility to cases 
where the lessened capacity springs 
from intoxication ......e. 
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F. The rule of diminished responsibility 
4s consistent with the Code of the 
District of Columbia and the principles 
of common law e @ e e e e e e e ° e ° eS . 87 
G. The need for the adoption of the rule of; 
diminished responsibility is especially | 
acute because of the mandatory death 
penalty in this jurisdiction, . . ..« . ° 


A new trial should be granted because of im- 


proper procedure respecting the determination 
of the appellant's competence to stand trial 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,274 


Comer Blocker, Appellant, 
Vv. 


United States of America, Appellee. 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted on May 13, 1957 (J.A. 37) 


and found guilty of first degree murder on October 22, 1957 


(J.A. 35-37). Appellant filed a motion for a new 


trial (J.A. 


8). On December 13, 1957, the District Court denied the mo- 


tion and sentenced appellant to death (J.A. 5). Notice of 


appeal was timely filed in this Court pursuant to 
the Federal Rules of Criminal Procedure (J.A. 3). 


Rule 37 of 
_ Jurisdic- 


tion here is vested by Section 1291 of Title 28 of the United 


States Code (1952 edition). Oral argument was heard in this 


Court on April 30, 1958. On September 18, 1958, appellant 


dismissed his attorney and requested that this Court appoint 


new counsel on his behalf. On September 22 and November 19, 


1958, the Court appointed present counsel to file 


a brief and 


represent appellant in a rehearing en banc. Prior counsel is 


permitted to participate as amicus curiae. 
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PRELIMINARY STATEMENT 


In this appeal, and in the previous brief on behalf 
of the appellant, several points were raised. In setting the 


case for reargument en banc, this Court directed particular 





attention to the first of the points heretofore raised by the 
appellant--the question of newly discovered evidence bearing 
on the issue of insanity. In view of this direction, this 
brief is limited to that point, and to additional points not 
previously briefed most of which are more or less directly 
related to the insanity issue. However, we reaffirm the 
points originally raised but not briefed herein; as to them 
we rely upon the brief and argument previously Seeseuceaet 
The following statement of facts is related only to 


the points made in this brief. 


STATEMENT OF FACTS 


| 
The appellant appeals from a judgment of guilty of 


first degree murder and a denial of a motion for new trial. 
The judgment was based upon a jury verdict. The appellant is 
under sentence of death by electrocution. | 
The Government's case was that on April 5, 1957 (R. 
| 
61, 526), the appellant, then staying in Philadelphia (R. 527), 
purchased a shotgun and shells (R. 527-28), came to Washington 
| 
iv We also invite the Court's attention to a Motion for New 
rial filed by the appellant in propria persona in the District 
Court on August 8, 1958, after the appeal to this Court. The 
motion was denied on August 22, 1958, by order of Judge Matthews 
because the present appeal was pending before this Court. We 
suggest that that motion should be transmitted to this Court. for 


its information. It did not come to our attention until recently. 
It deals with several points not discussed in this brief. 
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(R. 527), and somewhat after eleven o'clock that night forced 
his way into the apartment of his common-law wife (R. 61-62, 
527, 528) and killed her by shooting her with the shotgun 

(R. 61, 526-27). Its evidence was that the appellant's 
fourteen-year-old son (R. 142) opened the apartment éoor at 
his father's knock (R. 86), attempted to shut it when he saw 
the gun his father carried (R. 87), and was prevented from 
doing so by the appellant (R. 88, 90), who entered the apart- 
ment (R. 90). The wife was in a bedroom at the end of a hall 





within her apartment (R. 86, 90, 132). She came to the bed- 
room door and screamed (R. 90). The appellant packed his son 
to the bedroom door (R. 90-91, 93); the wife let the boy into. 
the bedroom and attempted to lock the door against the appel- 
lant (R. 91, 93-94). She had a bayonet in her hand (R. 91-92, 
149-50). The appellant shot once through the door (R. 94, 137, 





140), the shot hitting the wife in the side and inflicting a 
non-fatal wound (R. 81-82, 501). She went over toward the 
bed as the appellant entered the room, and then, calling her 
a "dirty son of a bitch," he shot her again (R. 96-99) in- 
flicting a wound from which she shortly died (R. 81-82). 

The son testified for the Government. The only other 
eyewitness, a child of six years of age who was in the bedroom 
(R. 131), did not testify. : 

The Government's further proof was that a policeman, 
in a scout car (R. 222, 230), heard two shots in an apartment 
house (R. 223) about a block from the apartment house where 
the killing occurred. The policeman entered this second apart- 
ment house hallway and saw the appellant standing at an apart- 


ment door with a shotgun (R. 223). The door had two holes in 
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it (R. 224). The policeman asked the appellant what he was 
doing. According to the policeman, who testified, 
"| he told me, he says: I came down from 
Pennsylvania with the shotgun to kill my girl friend. 
And I asked him: Did you kill her? And he said: 
Yes. I killed her; I left her dead as hell up ae 
the apartment." (R. 224-25) 
At the officer's direction, appellant laid the shotgun down 
on the floor, and the officer put him under arrest (H. 226). 
Appellant gave the arresting officer "no trouble at all" 
(R. 239). | 
Thus the Government's case discloses a4 completely 
senseless, brutal murder, with no effort at oe or 
escape, and with no indication of remorse. ! 
The appellant testified. His testimony is | at great 
length, much of it consists of a rambling soliloquy; | and it 
4s difficult to piece together a coherent and connected story 
from a reading of the transcript. His version of the shooting 
was, essentially, as follows: | 
After having been so drunk the night pefore that his 
brother-in-law carried him home (R. 408, 421), appellant tele- 
phoned his wife from Philadelphia at 5 o'clock on the morning 
of April 5, 1957 (R. 407-08). He asked her to let him pring 
their two youngest children to Philadelphia for a weekend; 
when she refused and he indicated he would come get them him- 
self, she said, "Well, you see I have got a man here, and 
what kind of a man do you think I have got to let you come 
in my house and do what you want?" Appellant replied that 
he would "be over and get them" (R. 408). He went "all to 


pieces"--he went to his job and reported that he was not 


going to work; he then went to a saloon, where he drank 


ae Tee 








whiskey until the saloonkeeper refused to sell him any more 
(R. 408-09). After borrowing some money from his mother on 
the pretext that he was going to buy some clothes (R. 409-10), 
he purchased a shotgun with carrying case and some shells 


(R. 410-11, 4204). His explanation for this action was: 





"I don't know but one thing, the reason I could have 
bought the gun, I was so confused in everything else, 
and I guess full of whiskey, and by knowing that they 
was against me like that, and she saying the man, what 
kind of man I think she had, and I guess I just brought 
the gun for Dagens I don't know. You ours not 
buy a pistol." (R. 
Appellant continued to drink whiskey, first from a bottle at 
a relative's and then at the saloon, until once again the 
saloonkeeper refused to serve him (R. 410). He then got 
paid, and, after getting his check, he bought a pint of 
whiskey and a oneway railroad ticket to Washington; he caught 
a train and during the ride drank substantially all of the 
whiskey (R. 411-12, 425). 
Upon arrival in Washington, appellant bought an- 
other pint of whiskey and took a cab to the neighborhood of 
his wife's apartment; he hid the gun temporarily, later he 


returned to load it and finished drinking the whiskey (R. 





411-12). He then went to his wife's apartment (R. 85; 412). 
He knocked on the door, and his son opened the door; his son 
attempted to close the door but the barrel of the gun was 
already through the doorway (R. 412). Appellant told his 


son he was not going to hurt him; his son opened the door, 


and appellant entered the apartment (R. 412-13). His wife 
opened the bedroom door, saw appellant, screamed, and started 
to close the door; appellant told her not to close the door, 


that he wanted to talk to her (R. 413). "At that time," 
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appellant testified, his son "jumped or hit me or something, 


and the gun shot, and it was all did in three seconds" (R. 
413; and at R. 416: “it all happened right then, the boy 
jumped then, and the gun went off, just like that, and the 
shot hit her"). The shot went through the door (Re 415). 
His wife went to one of the beds in the bedroom 
and lay there crying. Appellant went to her and said that 
he did not mean to shoot her; she replied, "I know you didn't; 
I jumped behind the door" (R. 413). He asked the six year 
old, who was in the bedroom, "Where is that man that stay 
here?" (R. 413). The little boy told him that the man was 
at his aunt's. He left the apartment house and Secon the 
sidewalk, while he was reloading, the gun accidentally dis- 
charged (R. 414, 416-17). He then went to the apartment 
house where his wife's sister lived (R. 416). The police 
arrived while appellant was standing in the hall of that 
puilding (R. 419). After appellant had been disarmed, the 
sister came out and asked whether appellant had killed her 
sister. He replied, "She is shot, go up there and see about 
it" (R. 419). | 
Thus, the appellant's testimony indicated an acci- 
dental shooting, certainly without intent to kill or premedi- 
tation. 


| 
| 
| 


In view of a number of the points in this brief 





dealing with some aspect of the appellant's mental condaition 

and issues growing therefrom, we set forth in some detail 

evidence having a bearing upon that condition. 
Appellant, a Negro, was born in South Carolina in 


about 1907, one of ten children (R. 30, 342, 343, 366). He 
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had a total of about three weeks of formal education (R. 366); 
otherwise he refused to go to school and never learned to 
read or to write anything more than his name (R. 343, 366) . 

His half-brother testified that, from the time appellant was 





a child, he "seemed different" from the other members of the 
family and kept to himself (R. 343). 

The half-brother further testified that the appel- 
lant drank a great deal; during one time "he was just drink- 
ing, period, all the time" (R. 344). This testimony is con- 
firmed by that of appellant's son (R. 143-44). | 


For many years appellant worked "off and on" as a 


| 
laborer for Mr. Edward Costello, a contractor in Washington 


(R. 350-52). Mr. Costello testified that in 1937, in the 


course of some blasting, appellant received "a pretty good 
hit on the head" by a rock (R. 353-54). After that appellant 
began drinking heavily -- more than any of Mr. Costello's 
other laborers -- and was frequently absent from his job 

(R. 354, 359). Appellant did not associate with others at 
work (R. 354); he would go home by himself instead of getting 
a ride with someone else (R. 355); he would talk to himself 
and “would almost get in a fight with himself sometimes" 

(R. 361). He “was not a normal person" (R. 360). When he 
had done something wrong, "he would just forget," and he 
could not retain instructions for any very long period of 
time; he would do a particular thing all right a good many 
times and then forget "how to continue doing it" (R. 361). 
Mr. Costello frequently advanced money for his groceries and 


rent (R, 356). 
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Appellant's own testimony at the trial -- which, as 
we have said, was a confused soliloquy (R. 370 et seq.) ~~ 
reviewed a wide variety of unrelated facts taking place over 
a period of many years. He gave this account of himself: 

He had known his wife for 22 or 23 years; they had 
five children, the oldest of whom was 20 years of age at the 
time of appellant's trial (R. 366-67). ‘The story of their 
move recent years was one of extremes in domestic discord. 
They lived together until about 1951, when she moved away 
from him, apparently to her sister's (R. 373, 376, 378) ; 
they lived together again during a subsequent period of un- 
disclosed length (R. 380) ,~ ending in about 1955 when appel- 
lant moved away and took a room for himself (R. 392-93) . In 
1956, he moved to Philadelphia, but came to Washington on 
weekends (R. 368-69). 

During such time as they were together during these 
latter years, they had many bitter arguments and altercations, 
involving such subjects as his striking the children (R. 371), 
his treatment of his wife's sister (R. 372), and the mount 


of his support money his wife was spending for groceries (R. 





377) and rent (R. 389, 390-91). His discovery of his unmarried 
daughter's having sexual relations (R. 381-82) led to quarrels 
with his wife about the way in which the children should be 
reared (R. 382, 383). He beat his wife on several oceasions 
(R. 371, 401), and after one such occasion she brought her four 
brothers to deal en him and threatened him with a butcher 


knife (R. 371-72)" He also struck the children, sometimes 


a There was other testimony that would indicate that they 
d not live together after 1951 (R. 179). 





2/ There was hearsay testimony to the effect that appellant 
often threatened his wife's life (R. 150). 
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with a belt (R. 371, 400). On one occasion, one of his 
daughters struck him on the head with a shoe (R. 364). 
Appellant's relations with his wife's family, particularly 
her sister, were extremely strained (R. 371, 372); at vari- 
ous times, appellant ordered the sister out of his house 
(R. 372, 384), and she ordered him out of hers (R. 371). 

He was convicted of assault -- one of his four convictions 
of assault since 1942 (R. 438-39) -- on her testimony that 
he had stabbed her with a knife; appellant denied that he 


had done so (R. 385-86). 

Appellant testified to having become convinced, 
over a period of about two years, that his wife was being 
unfaithful to him.7 During one of his terms in jail, he 
saw his wife with another man in a dream; when he got out of 
jail and returned home he saw a man go out the back door 
before his wife let appellant in the front door (R. 387-88) . 
They had arguments about this "other man" (R. 389, 391), and 
appellant indicates that this was the principal reason for 
his leaving his wife in 1955 (R. 392). After appellant had 
moved to Philadelphia, he again dreamed of seeing his wife 
with another man (R. 395). Shortly thereafter, during one 
of his visits to Washington, a man came to the door of the 
apartment whom his wife later admitted she had been seeing 
(R. 398-99). She told him that, "The dream you had was the 
truth" (R. 399). This incident gave rise to another argu- 


ment in the course of which appellant struck both his wife 





and one of his daughters (R. 400-01). 


After he had been living in Philadelphia for a time, 


appellant expressed a desire to have their two youngest children 
| 


| 
1/ Appellant also testified to one drunken sexual episode by 
m with another woman of which his wife knew; he admitted he 
was paying for the support of three children of this woman 
though he denied paternity (R. 374-75, 437-38). | 
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spend some time with him there; his wife refused (R, 401). 
Appellant learned that his wife had gone away for a weekend 
with the man she had been seeing (R. 402-03); he was later 
told by his eldest son (who was away in the Service and did 
not testify) that she was planning to marry this other man 
and was making the youngest child call the man "father" (R. 
405-06). About three weeks before the date of the alleged 
crime, appellant again asked to have the two youngest children 
come to visit him, but his wife again refused (R. 406) . 
Through the appellant's testimony there runs a 
story of two different “other" men, each associated with 
one of his dreams. One was "Ralph." His wife admitted in- 
volvement with "Ralph" while the appellant was in jaa (R.' 
387-89). The other, and later, man was "Taylor" (R, 405) 
as to whom his wife had admitted that his dream "was the 
truth" (R. 397-99). Testimony by the son of the appellant, 
if true, would indicate strongly that one of the alleged 
“other" men was a cousin of the appellant's wife who was 


very kind to the boy and that the appellant's suspi¢ions 


of infidelity were wild imaginings (R. 112-13, 116, 118-19, 


120-21, 123-24; and see R. 207). 

In the course of the appellant's testimony there 
develops rather clearly the theme of his dependence upon 
Mr, Costello during the many years of his working for 
Mr, Costello before the appellant moved to Philadelphia. 





When money was needed for his family expenses -- even when 
he needed money for his wife after their separation i: he 
turned to "Mr. Ed" (R. 379-80, 381, 389, 390, 394). And 
Mr. Costello proved a reliable prop (R. 355-56, 358). For 


| 
Mr. Costello not only advanced money to the appellant by 
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(R. 449), supplemented by a telephone conversation with the 
appellant's former employer, Mr. Costello (R. 467). Judge 
Schweinhaut's order provided that Dr. Cushard should not 
participate in the examination during the committal at 
St. Elizabeth's (J.A. 44-45; R. 292). | 
The St. Elizabeth's examination disclosed that ap- 
pellant had an intelligence quotient of 74. This placed him 
about mid-way between a mental defective (70 and below) and 


a dull normal (79 and above) (R. 295, 308, 330, 455). 


The St. Elizabeth's diagnosis, and the personal 


diagnosis of Dr. Cody and Dr. Platkin, was that the appellant 
suffered from a sociopathic personality disturbance and chronic 


alcoholism (R. 292, 300, 326). Dr. Platkin's opinion was that 





1 


appellant's disturbance "very likely" had existed over a long 
period (R. 332). Dr. Cody indicated that the underlying dis- 
turbance had caused the alcoholism (R. 297). Dr. Cushard 
testified, in effect, that his brief examination on May 26 
indicated nothing wrong with appellant (R. 450, 451, 477). 
All three psychiatrists testified that a sociopathic per- 
sonality disturbance is not a "mental disease or defect" and 
that St. Elizabeth's Hospital did not regard such a disturb- 
ance as such a disease or defect (R. 305, 335, 478) . 


* % % 


The Government requested two instructions, both of 
which were given after a slight amendment of one of them. The 
appellant's counsel requested five instructions (J.A. 38-41), 


all of which were given verbatim or in substance. At the 











conclusion of the instructions appellant's counsel expressed 


no objection thereto (HK. 628), 


* * * 


The Court should be advised that, although appel- 


lant's counsel was not appointed, he served without fee and 


at the request of Mr, Costello, one of his neighbors. 

















STATEMENT OF POINTS 


1. The trial court erred in refusing to grant ap- 
pellant a new trial when, in the trial that resulted in ap- 
pellant's being sentenced to death, the unanimous psychiatric 
testimony, given by St. Elizabeth's staff doctors, was that 
his mental condition was not to be classified as a mental 
disease or defect and when, a month later, St. Elizabeth's 
changed its view and now classifies such a condition as a 


mental disease. 


2, It was reversible error for the trial court to 
permit psychiatrists to testify that appellant was not suf- 
fering from a mental disease or defect and to instruct the 
jury, in the same words used by the psychiatrists and with- 
out explanation of the difference between the psychiatric 
and the legal question, that acquittal for insanity depends 


| 
upon the presence or absence of a mental disease or defect. 
| 
3. It was reversible error for the trial court to 


instruct the jury in a way which (a) jumbled together the 
definitions and elements of the varicus crimes charged in 


murder indictment, (b} failed to make clear that the pre- 





Durham tests of insanity are no longer the sole tests, (c) 
gave conflicting and contradictory versions of the burden 
of proof on the insanity issue, and (d) taken as a whole, 
provided the jury with no coherent and logical development 


of the issues and applicable criteria. 


4h. It was reversible error for the trial court, 
| 


in the instruetions to the jury, to explain nothing of the 
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consequence of an acquittal by reason of insanity except that 
4¢ would mean an automatic commitment to St. Elizabeth's -- 
particularly where the St. Elizabeth's staff doctors had testi- 
fied that they and the Hospital deemed the appellant not men- 
tally diseased or defective and that some patients at St. 
Elizabeth's are permitted to live at home and to report to 


the Hospital only once a month or so. 


5, It was reversible error for the trial court to 
fail to declare a mistrial when the prosecutor brought to the 
notice of the jury, by a leading question, that the St. Eliza- 
beth's psychiatrists had found appellant to be competent to 
stand trial -- even though the trial court did not permit the 


leading question to be answered. | 


| 
i 
| 


6. The rule of diminished responsibility should be 
adopted in this jurisdiction, at least in first degree murder 
cases, and appellant, who is now under sentence of death, 
should be afforded a new trial in which that rule is avail- 
able to him. 


7. It was reversible error for the lower court to 
fail to determine whether appellant was mentally competent to 


stand trial after that issue was raised by a court order com- 


mitting appellant to St. Elizabeth's for a mental examination. 











SUMMARY OF ARGUMENT 


| 





1. At appellant's trial, psychiatrists from St. 
Elizabeth's Hospital testified that, in their opinion and in 
the opinion of the Hospital, appellant was suffering from a 
sociopathic personality disturbance and that this disturbance 
is not a mental disease or defect. At another trial, one 
month later, the Assistant Superintendent of St. Elizabeth's 
Hospital testified that the Hospital had changed its policy 
and had determined that the sociopathic personality disturb- 
ance is a mental disease, and that the previous view of the 


Hospital on this point was incorrect. Appellant's prompt mo- 
tion for a new trial in order to have the benefit of this 





change in the official Hospital view was denied; this action 
was, under the circumstances, an abuse of discretion. 

The psychiatric testimony in appellant's trial, to 
the effect that the sociopathic personality disturbance is not 
a mental disease or defect, was of critical importance. The 
testimony itself was clear and unequivocal; the prosecutor 
greatly emphasized it in his argument to the jury; and the 
trial court's instructions to the jury necessarily econsed 
their attention on it. Had the psychiatrists porrected their 
opinion one month earlier, an entirely different anne would 


| 
i 
| 


have been presented to the jury. 


| 





This case falls well within the established prin- 
ciple of law that a new trial should be granted where it ap- 





pears that the testimony of a material witness was mistaken 


or false. Indeed, appellant's case even satisfies the stricter 


standard of ordinary newly discovered evidence cases, for the 


new evidence would probably have resulted in an acquittal, on 
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the ground of insanity, on the record otherwise made in this 


ease. This Court recently recognized that changes of expert 
view such as that involved in this case amount to such newly 
discovered evidence as should result in a new trial; appellant 
should be granted a new trial forthwith. 
2. The psychiatric testimony in appellant’ case -=- 
particularly as brought out by the prosecutor and emphasized 
by his argument -- centered upon the proposition that the ap- 
pellant did not have a "mental disease or defect." The trial 
eourt then instructed the jury, using exactly. the ne words 
and with no adequate explanation of their meaning, that, a Le ¢ 
4t appeared to the jury that the appellant had no mental 
disease or defect, he could not be acquitted by reason of in- 


sanity. This combination of circumstances worked to appellant's 





serious prejudice and is reversible error. 
Te effect of the trial court's putting the issue of 
"mental disease or defect" to the jury in the same terms used 
by the psychiatrists in their testimony is that the psychia~ 
trists are effectively deciding an extremely important jury 
4ssue. This constitutes a subversion of the principles of 
Durham, which was intended to leave to the jury the ultamate 
questions of fact involved in the defense of insanity. 
When the psychiatrist testifies concerning | “aisease 
or defect," he is testifying in purely medical terms; but when 





the question of "disease or defect" 1s put to the jury, it is 
presented as part of an essentially moral question. ‘This all- 
important distinction must be explained to the jury with great 
eare if psychiatrists are to be permitted to answer ¢onclusory 
questions phrased in terms of the legal formula. The absence 


of such an explanation in the instant case was particularly 
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| 
prejudicial in view of the paucity of other psychiatric testi- 


mony the prosecutor brought out in order to meet his burden 
of proof. 

In effect, the prosecutor was permitted to meet that 
burden by doing nothing more than eliciting conclusory testi- 
mony that appellant was not suffering from a mental disease or 
defect, It appears not unlikely that this may reflect a ten- 


dency on the part of prosecutors and trial courts in insanity 





trials in the District Court. This Court should act now to 


assure the administration of the Durham principles in accord- 
ance with their spirit. 


The gravity of the error in this case is even greater 


than it would be otherwise in that. the psychiatrists were per- 





mitted to tell the jury what the Durham rule calls for -- ex- 
actly as though they were legal experts. The express references 
to the Durham rule in questions by the prosecutor and the trial 


court and in the answers thereto distinctly conveyed to the 





jury the impression that the psychiatrists were competent to 

determine what legal insanity is and had resolved that question. 
3. The trial court's instructions in appellant! s 

case were thoroughly confusing and, in some respects, alto- 

gether erroneous. This constituted prejudicial and reversible 

error, for appellant is entitled to have the jury comprehensibly 

instructed as to the applicable law. | 
The entire instructions were confusing, but the 


portions on insanity were particularly misleading. The trial 





court first discussed the "right-wrong" and "irresistible im- 
pulse" tests as if they were the only ones applicable, and in 
his discussion of the Durham rule never made it clear that he 


was doing any more than elaborating upon those older rules. 
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The jury could not possibly have understood the principles of 
| 


law it was to apply. 

Another most prejudicial aspect of the trial court's 
instructions was the confusion with respect to the: burden of 
proof on the insanity issue. Although mentioning several times 
that the Government had the burden of proving sanity, the trial 
court repeatedly stated that, in order to find the appellant not 
guilty by reason of insanity, the jury must find mental disease 
or defect. The jury was thus led to believe that it must af- 
firmatively find the presence of a mental disorder and a causal 
connection in order to sustain the defense of insanity. 

This Court has held that such prejudicial confusion 
on the question of burden of proof constitutes reversible error, 
The circumstances of the instant case present even more compel- 
ling grounds for reversal. : 

Appellant, charged with a capital crime, must be 
allowed a trial in which the jury understands the framework of 
legal principle within which it is to deliberate. | 

4. The trial court, in instructing the jury as to 
the consequences of a verdict of not guilty by reason of in- 
sanity, said nothing more than that such a verdict would result 
in "automatic committal” to St. Elizabeth's Hospital. That in- 
struction was inadequate, for it left the jury with the impres- 
sion that, if so committed, appellant might be released shortly 
thereafter. The trial court should have instructed the jury 
concerning the duration of confinement and the standard for 
release of one so committed. | 

In 1955, when commitment was discretionary with the 


trial court and release was governed by a court-made standard, 


the Taylor case announced that trial courts "should" give complete 
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instructions on duration of confinement and standard for re- 
lease. Thereafter, by Act of Congress, commitment of one found 
not guilty by reason of insanity was made mandatory, and a 
statutory standard for release was enacted, Plainly enough, 

at least a minimal instruction on duration of confinement and 
standard for release became mandatory. Subsequent decisions 
of this Court that have clarified the Taylor rule are) appii- 
cable to appellant's case, and a new trial should be beatae 
free of the prejudice that appellant has thus suffered. 

5. At appellant's trial, the prosecutor asked a 
leading question indicating that the appellant had been found 
competent to stand trial. The law in the District of Columbia 
(4n the form of an Act of Congress as interpreted by this 
Court in the Taylor case) is clear that such a finding must 
not be brought to the notice of the jury in any way, for the 
finding of competency to stand trial has no bearing on the 
issue of legal insanity and is well calculated to prejudice 
that defense. The serious prejudice to the appellant arising 
out of this violation of the statute by the prosecutor should 
have been corrected by declaring a mistrial; in default 
of that, this Court should order a new trial for appellant. 

6. The trial court's instructions provided the jury 
with an incomplete and inadequate test of criminal mlenonst™ 
bility in that the jury was not charged that it could Sone 
sider the evidence that appellant, a chronic alcoholic, has a 
sociopathic personality disturbance and a low degree of in- 
telligence bordering on feeble-mindedness as a basis for re- 
ducing the alleged crime from first to second degree murder. 
The appellant was thus deprived of the full benefit which 


should be accorded this testimony. 
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The failure so to instruct the jury perpetuates the 


now obsolete rule laid down in the Fisher case; it ignores the 
recommendations of psychiatrists and legal authorities; it 
overlooks the widespread acceptance, both direct and indirect, 
of the doctrine of diminished responsibility in other juris- 
dictions; it continues the anomaly of recognizing partial re=- 


sponsibility in persons voluntarily intoxicated while ignoring 





partial responsibility in mentally disordered persons such as 
appellant; it runs contrary to the express language of the 
statute defining first degree murder; it denies the common 

law principle of interpreting the law in accordance with modern 
needs; and it necessarily exacts the extreme penalty in the 
case of only partially responsible persons. 

This Court should grant the appellant a new trial 
with directions that an appropriate rule of aiminished respon- 
sibility be included in the instructions to the jury. 

7. Appellant was committed to St. Elizabeth's Hos- 
pital by order of a Judge of the District Court for the purpose 
of determining appellant's mental competency to stand trial. 
That order directed the Superintendent of the Hospital to 
designate two qualified psychiatrists to examine appellant and 
submit written reports of their conclusions. This was never 
done, but the Acting Superintendent, without identifying the 
examining physicians, merely stated ina letter that several 
psychiatrists had examined appellant and that "we concluded" 
that appellant was competent to stand trial. The District 
Court's order was violated also in that, whereas it excluded 
from participation in the St. Elizabeth's examination a psy- 
ehiatrist who had previously examined the appellant for the 
Government, that psychiatrist was not sufficiently excluded. 
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The appellant was then brought to trial without a 





prior judicial determination of his mental competency ito stand 
trial as required by this Court's decision in the Watson case. 
This error cannot be rectified by a nune pro func determination 
since the views of the staff of St. Elizabeth's,at the time 
appellant was examined there, have now been found to be incor- 
rect with respect to the type of mental disorder from which 
appellant suffered at that time and since the administrative 


determination was not condueted in accordance with the court's 





order. 














ARGUMENT 


I. THE TRIAL COURT ERRED IN OVERRULING APPELLANT'S MOTION FOR 
A NEW TRIAL ON THE BASIS OF NEWLY DISCOVERED EVIDENCE 





Appellant's trial took place from October 16 to 22, 
1957. In the course of it, two of the psychiatrists from St. 
Elizabeth's Hospital, Dr. Cody and Dr. Platkin, testified that 
appellant suffered from a sociopathic personality disturbance 
but that that condition is not considered a mental disease or 
defect. Their testimony was based upon extensive observation, 


investigation and tests at St. Elizabeth's during the more than 





two months of the appellant's commitment there. Another St. 
Elizabeth's psychiatrist, Dr. Cushard, testified that, ina 
three-hour interview with the appellant in the District of 
Columbia Jail, he found no evidence of mental illness (R. 450); 
he did, however, testify that the sociopathic personality dis- 
turbance is not a mental disease or defect (R. 478-79). 

Both Dr. Cody and Dr. Platkin made it clear that 


their diagnosis--of sociopathic personality disturbance--was 





that arrived at by the members of the Hospital staff who 
participated in the full examination of appellant and that it 
reflected the official hospital records. Dr. Cody referred to 
his testimony as his "personal amplification of the official 
hospital diagnosis" and as "my personal observations coinciding 
largely with those of the official hospital report" (R. 300). 
Dr. Platkin referred to his diagnosis as "my impression, as 
well as that of the members at the admission conference" (R. 
326). It was also made clear, especially through testimony of 
Dr. Cushard, that the view that a sociopathic personality dis- 





turbance is not a mental disease or defect was "the opinion of 


St. Elizabeth's Hospital authorities" (R. 478). 
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On November 18, 1957--less than one month after ap- 
pellant's trial ended--Dr. Addison M. Duval, Assistant Super- 
intendent of St. Elizabeth's, testified, in the case of United 
States v. Leach, Crim. No. 450-57, D.p.C., November 19, 1957, 
that he and Dr. Overholser, the Superintendent, had that day 
decided that the Hospital's policy should be changed and that 
a sociopathic personality disturbance should be considered a 
mental illness ( J.A. 27-29). Dr. Duvall explained that in 
1954, after the decision of this Court in Durham y. United 
States, 94 U.S. App. D.C. 228, 214 F.2d 862 (1954), the psychi- 
atrists at St. Elizabeth's held a staff meeting at which they 
decided that the "group of cases, known as sociopathic personal- 
ity disturbance," should be classified as "without mental dis- 
order" (J.A. 24)--this was a term employed in psychiatric di- 
agnostic classifications and was apparently considered the 
equivalent of "without mental disease or defect" within the frame- 


work of Durham. However, the decision arrived at in November, 


1957, on the day of Dr. Duval's testimony in the Leach case, 


was that | 
"We now believe that this is incorrect, and that 
these people should be labelled as disordered or 
diseased... ." (J.A. 26) 
He then testified that in his opinion "a person ce from 
a sociopathic personality disturbance" is "mentally 111," "men- 
tally sick," "suffering from a mental disease" (S.A. 27-28). 
The defendant in that case was found not guilty by reason of 
insanity. | 
The appellant in this case very promptly loved for a 
new trial under Rule 33 of the Federal Rules of Criminal Pro- 
cedure on the ground, among others, that Dr. Duval's testimony 


1 
| 
| 
| 











in the Leach case (a transcript of which was submitted with the 
motion) showed it to be the current St. Elizabeth's | view that 
the sociopathic personality disturbance is a mental disease or 
defect, contrary to the testimony of the Hospital psychiatrists 
at appellant's trial. Appellant urged that he should receive 
"the benefit of the changed thinking of the staff at St. Eliza- 





beth's" at a new trial (J.A. 8, 22-34). The trial judge denied 
the motion immediately after oral argument thereon and without 
any statement of his reasons. (R. 663). It is submitted that 
measured by the most elementary standards of justice applicable 
to any criminal case~-and certainly a capital case--the trial 


court abused his discretion in so ruling. 


The unanimous psychiatric testimony in this case-- 


reflecting the official St. Elizabeth's view at the time of the 
trial--that the sociopathic personality disturbance is not a 


mental disease or defect was of critical importance. The lay 


evidence showed appellant to be a dull and inadequate person, 


a heavy drinker, completely uneducated and "different." See 





pp. Th 11, supra. Like most lay testimony, however, that 
merely opened an inquiry as to what the man's mental condition 
was; there was obvious need for expert appraisal. Appellant's 
counsel sought to have two private psychiatrists appointed to 
examine appellant, who was indigent, at Government expense 
(J.A. 46). This motion was denied (J.A. 1), but appellant 

was committed to St. Elizabeth's for a mental examination (J.A. 
44), as a result of which the testimony of Dr. Cody and Dr. 


Platkin became available to appellant. The Government used the 





testimony of Dr. Cushard, who examined appellant briefly in jail 
but did not participate in the examinations at St. Elizabeth's. 
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From these three St. Elizabeth's psychiatrists came ithe entire 
expert testimony. 
That expert testimony, centered as it was upon the 
unanimous and unequivocal opinion that the sociopathic personal- 
ity disturbance is not a mental disease or defect, was plainly 
determinative of this case. The prosecution hammered the point 
repeatedly. Thus, in the prosecution's cross-examination of 
Dr Cody: | 


"Q. .. . A sociopathic personality disorder is not 
a mental disease, is it? 


"A. That is correct. | 
"Q. And it is not a defect is it? 
"s. It is not a mental defect, no.” (R. 305) 


So, too, in the prosecution's cross-examination of Dr. Platkin: 





"Q. Now, sir, you have talked about his sociopathic 
personality. That is not a disease, is it? 


"A, No, sir. 
"Q. It is not a mental defect, is it? | 


"A. No, sir." (R. 335; see also R. 293, 327, 332) 





And when, in his testimony for the prosecution, Dr. Cushard 
stated that neither he nor the St. Elizabeth's Hospital authori- 


ties deemed the sociopathic personality disturbance to be a 


mental disease, the trial court itself interjected: 
"Q. Neither a disease nor a mental defect? | 

"A, Neither." (R. 478; see also R. 479) 

Then in the prosecution's argument to the jury, the 
significance of the point was made abundantly oleae The pro- 
secutor argued that since the psychiatrists had testified that 

appellant had no mental illness, "he was then in the eyes of 


the law by their own testimony criminally responsible for any 





act thet he did” (R. 538). Twice more the prosecutor under- 
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lined the point--urging thet there was not a eosin of 
evidence of insanity since the appellant's "own" psychiatrists 
had testified that he had no mental disease or defect (R. 568), 


and that there was no conflict in the evidence since all of the 





psychiatrists agreed that there was no mental disease or defect 


(R. 576). 


Finally, in his instructions to the jury; the trial 


court drove the point home. He left no doubt whatever that the 
question of "mental disease or defect'"--the very terms used by 
the psychiatrists--was all-important. No fewer than twenty- 
four times in a portion of his charge covering but ten pages 
in the transcript the court repeated that phrase or its very 
close equivalent (R. 591-601; Supp. J.A. 8-13). 





i 


Given such testimony, such argument, and such a 
charge, there is no doubt that, on the issue of the appellant's 
mental condition, the opinion that the sociopathic personality 
disturbance is not a mental disease or defect had @ eritical 
impact. Equally, there is no doubt that, had the St. Eliza- 
beth's staff corrected their opinion one month earlier than in 
fact they did, an entirely different case would have been pre- 
sented to the jury. 

The case for a new trial, in these circumstances, is 
much more compelling than one where evidence has been discovered 
which contradicts testimony given at the trial. ane case here 
is, in all essential respects, the same as one where it is 
shown that the critical witnesses had testified falsely or 
mistakenly. For here it has been brought out that the St. 
Elizabeth's staff opinion testified to at the trial is now 
recognized by St. Elizabeth's itself to have been incorrect, 
and it has been changed. And unquestionably the individual 
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opinions of the staff psychiatrists who testified here has 





been similarly changed--for those opinions reflected the St. 
Elizabeth's staff opinions to which they explicitly referred. 
While, of course, the psychiatrists did not testify per- 
juriously, the effect of their testimony was just as pre- 
judicial.to the appellant as though it had been false. 

It has long been established in courts of the United 





States that the assertion by a material witness in a criminal 
-ease that his testimony was mistaken is a compelling ground 
for a new trial. In United States v. Redford, 131 Fed. 378 
(W.D.N.Y. 1904), the prosecution's principal witness, sub- 
sequent to the defendant's conviction for conspiracy to defraud 
the Government, became convinced that his testimony concerning 
the defendant had been erroneous. The court granted a motion 


for a. new trial on the ground of newly discovered evidence, 


saying: | | 

| 
"’ careful consideration of his testimony, in con- 
nection with the emphasis accompanying its delivery, 
satisfies me that its effect was prejudicial to the 
defendant in the mind of the jury. ...-° It is quite 
probable that the trial might have terminated dif- 
ferently had the jury not been influenced by the un- 
truthful testimony to which reference has been made. 
. « » (WJhere it appears to the court in a criminal 
case that harmful results are probable, by reason of 
the mistaken testimony of a truthful witness, the 
ends of justice are doubtless best promotes by al- 
lowing a new trial." 131 Fed. at 300. | 


The rule applicable was thus stated in Martin v. United States, 
17 F.2d 973, 976 (5th Cir. 1927): : 


"In our opinion it is the duty of a trial court to 

grant a new trial, where a witness at the original 

trial subsequently admits on oath that he committed 
perjury, or even that he was mistaken in his testi- 
mony, provided such testimony related to a material 
issue, and was not merely cumulative." ! 


To gimilar effect is the familiar statement in Larrison Vv. 
United States, 24 F.2d 82, 87-88 (7th Cir. 1928), where, in 
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referring to false testimony of a “material witness,’ the 





court said that a new trial should be granted when, without 
such testimony, "the jury might have reached & different con- 
clusion." See also Pettine v. Territory of New Nexico, 201 
Fed. 489, 492-93 (8th Cir. 1912), where the court observed 
that, in criminal cases, false testimony is presumptively pre- 
judicial to the defendant. | 
In the ordinary case of newly discovered evidence-- 
not involving false or mistaken testimony on 4 critical point-- 
the dictum is that a new trial is required only where the new 
evidence "would probably produce an acquittal." Thompson Vv. 
United States, 88 U.S. App. D.C. 235, 236, 188 F.2d 652, 653 
(1951). Even that test is met in the present case for, under 
the court's instructions to the jury, if the testimony had 
been that St. Elizabeth's regards a sociopathic personality 
as a mental illness and if, as was the fact, the only two 
psychiatrists who testified on the basis of a full examination 
and full observation of the appellant agreed that he suffered 
from a sociopathic personality disturbance, it is most likely 
that an acquittal would have resulted. Of course there might 
then have been further cross-examination by the prosecution 
and further psychiatric testimony on such issues as causation 
or otherwise, but that is speculation. The case must be taken 
as we have it: the testimony actually given, the argument and 


charge to the jury actually made, and the disclosure one month 





later that the testimony was wrong and that the St. Elizabeth's 
staff had changed their minds. The appellant, in justice and 
fairness, must be granted a new trial. | 


A recent action of this Court is quite relevant. 


In Williams v. United States, No. 14,460, D.C. Cir., decided 











November 12, 1958, the Court clearly affirmed the proposition 
that mistaken material testimony, arising out of a change of 
opinion, constitutes such newly discovered evidence as must 
result in a new trial. In Williams' trial for an assault 
allegedly committed on February 8, 1957, psychiatrists had 
testified that the defendant had a "passive-aggressive personal- 
ity disturbance” that did not amount to a "mental disease or 
defect" (Record, pp. 100, 109, 110, United States v. Williams, 
Crim. No. 272-57, D.D.C., February 21, 1958). Williams was 


found guilty of the assault. But in a subsequent trial for a 





murder allegedly committed on July 20, 1957, the same psychi- 
atrists testified that, shortly before the second trial (but 
after no further examination of Williams), they had arrived 

at a new and different opinion concerning Williams' hentai 
condition. They concluded that he had a "schizophrenic re- 
action," a psychotic condition amounting to a mental disease 
or defect (Record, pp. 90, 104-05, 243, abu, 252, United States 
v. Williams, Crim. No. 816-57, D.D.C., June 6, 1958). The 
trial court entered a judgment (notwithstanding a jury verdict 
of guilty) of acquittal by reason of insanity. Counsel for 
Williams then moved for a new trial in the assault case on the 
ground of newly discovered evidence, on the basis of the 


record in the murder case; the motion was denied. This Court 





vacated that order and remanded the case to the District Court 
for a hearing to determine whether a new trial should be 


granted. 


The Williams case is a ruling that mistaken testimony, 


resulting from a change of expert opinion, is within the defini- 





tion of "newly discovered evidence” such as to make a new trial 


mandatory if the testimony was material and noncumulative. That 
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ruling governs the instant case. To that extent, appellant's 
case is indistinguishable. The only important distinction 
between appellant's case and Williams is in the procedure 
appropriate upon remand; in Williams a hearing was ordered 

to determine whether or not the proffered evidence was material; 
in appellant's case, no such preliminary hearing is necessary, 
for it is evident that the evidence involved here is critically 
pertinent. The reason such a hearing had to be heid in Williams 
was that the record in the murder case did not clearly establish 
that Williams had been suffering from the more serious mental 
disturbance testified to there when he committed the assault, 


over five months before the murder. Indeed, the testimony in 





the murder case very strongly suggested just the contrary-- 
that Williams had been suffering from something short of a 
mental disease or defect until very shortly before the murder, 
when a variety of circumstances effected a gross aggravation 

of his condition; thus, one of the psychiatrists spoke of a 
patient's "going over the line, as it were, and becoming a 
mila psychotic," and another testified that Williams! condition 
had been getting worse for the five or six months preceding 

the murder and that he "went over the border” on the day of 

the crime: "the acute break actually occurred on the 20th" 
(Record, pp. 106, 254, 259, United States v. Willians, Crim. 
No. 816-57, D.p.C., June 6, 1958). Obviously, on the sole 
basis of such a record, the Court could not assume that the 
psychiatrists would testify that Williams was suffering from 

a mental disease or defect at the time of the assault. But 
here appellant's case involves not a change in basic diagnosis 
but a change in the classification of an established diagnosis. 


Two present facts stand out clearly from the record in 
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appellant's case:. (1) appellant was suffering from a socio- 
pathic personality disturbance at the time of the alleged 
erime; (2) the sociopathic personality disturbance is (as 
determined after appellant's trial) a mental disease or defect. 
A Williams-type hearing would add nothing in appellant's case. 
A new trial should be granted forthwith. | 














II, THE EXPERT TESTIMONY AND THE INSTRUCTIONS ERRONEOUSLY TOOK 
FROM THE JURY THE QUESTION OF WHETHER OR NOT APPELLANT WAS 
SUFFERING FROM A MENTAL DISEASE OR DEFECT | 

Substantial legal error arose in appellant's trial 
from a combination of circumstances, The way in which the ex-= 
pert psychiatric witnesses were permitted to testify concern- 
ing whetheror not appellant was suffering from a mental disease 
or defect, and the way in which the trial court presented that 
4ssue to the jury in his instructions, conspired effectively 

to deprive the appellant of his right under the Sixth Amend- 

ment to the Constitution to have that vital issue determined 

by the jury. It is particularly important that the Court 
should understand and take note of the nature and gravity of 
this error, for it may well be symptomatic of a trend that, 
unless checked, would completely break down the administra~ 
tion of the principles announced in Durham v. United States, 

94 U.S. App. D.C. 228, 214 F.2d 862 (1954). | 


Apart from lay testimony strongly indicating that 


appellant was not a normal person, the defense offered the 
testimony of two of the St. Elizabeth's psychiatrists who 

had participated in the examination of the appellant sursuant 
to court order, Dr. Cody and Dr. Platkin, They both testified 
that in their opinion, and in the opinion of St. Elizabeth's, 
appellant was suffering from a sociopathic personality disturb- 
ance (R. 293, 297, 300, 326). Neither gave much detail about 





the nature of that condition, nor did they provide any sub- 
stantial elaboration as to the facts in the appellant's history 
and make-up which led to that diagnosis, Apart from referring 
to the appellant's low I. Q., his illiteracy, and his |alco- 
holism, Dr. Cody offered little more than a generalized state- 





ment of his impoverished personality and need for supervision 








| 
| 
| 


(R. 293-97). Dr. Platkin was equally generalized in his very 


brief discussion of the appellant's condition (R. 326-32). 

In his direct testimony, Dr. Cody also stated that a 
sociopathic personality disturbance is not a "mental defect or 
a mental illness" (R. 293), and, in Dr, Platkin's direct, there 
was a similar suggestion (R. 327, 332). | 

On cross-examination by the prosecution, each of these 
two witnesses was asked specifically whether the sociopathic 
personality disturbance is considered a "mental disease or 
defect." Each testified firmly and unequivocally that it was 
not. Supra, Pp. 26. Then the prosecution's psychiatric wit- 
ness, Dr. Cushard, likewise testified quite pointedly that 
such a disturbance is not a mental disease or defect; and if 
any doubt remained as to whether or not this was the official 
view of St. Elizabeth's, Dr. Cushard made it quite clear that 


| 
| 


it was. Supra, pp. 23, 26. 
Thus the conclusions of the psychiatrists that the 





appellant's disturbance was not a mental disease or defect be- 
came all-important. And, as we have seen, the prosecution! s 
argument to the jury placed utmost emphasis upon Cnaciconotae 
sion. Supra, pp. 26-27. Then, in the instructions to the jury, 





the trial court said in effect that if the appellant had no 
mental disease or defect, he could not be found not guilty by 
reason of insanity (Supp. J.A. 8, 9, 10, 12). | 
Thus the jury was given a case in which all the ex- 
perts testified that whatever was wrong with the appellant was 
not a mental disease or defect, and in which the trial court 
instructed that an insanity acquittal could not be reached if 
the appellant had no mental disease or defect. The oat formu- 


lated the question for the jury in the selfsame words that the 
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psychiatrists had used in their testimony. The court did not 
explain to the jury in meaningful terms what a mental disease 


or defect is. It gave no guidance to the jury whereby it could 
determine for itself whether the sociopathic personality dis- 
turbance from which appellant was suffering constituted, from 
the standpoint of criminal responsibility, a mental disease 
or defect. On the contrary, the trial court's instruction 


spoke only in the identical conclusory terms used by the psy- 


chiatrists themselves when questioned by the prosecutor, 








As a practical matter, this inevitably meant that 
the psychiatrists were deciding an issue that our law and the 
Constitution reserve to the jury. With psychiatric testimony 
such as was presented in this case -- barely more than conclu=- 
sory in form -- followed by instructions 4n baee, verba, the 
insanity issue is determined by a verbal formula, as far as 
the jury is concerned, And so the door is left open for the 
extraordinary sequence of events that took place in the Dis- 
trict of Columbia in the fall of 1957. Psychiatrists from 
St. Elizabeth! s testified in this case that in the Hospital's 
view the sociopathic personality disturbance is not a mental 
disease or defect: ergo, guilty. Less than a month later, 
psychiatrists from St. Elizabeth's testified in the Leach 
case that in the Hospital's view the sociopathic perbonadity 


disturbance is a mental disease or defect: ergo, 
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not guilty by reason of insanity. Such injustice would not 
be possible if psychiatric testimony and judicial instruction 


had not allowed "mental disease or defect" to become a shib- 


boleth. 

The insanity issue has not any less been ‘taken from 
the jury because the issue of causation remains to be deter- 
mined. Where, in a case like appellant's, the psychiatrists 
testify that a given disturbance is not a mental aiinenne or 
defect, and the trial court's charge amounts to nothing more 
informative than that the presence of mental disease or de- 
fect is a sine qua non for the defense of insanity, the in- 
sanity issue has been effectively disposed of before the ques- 
tion of causation is ever reached. | | 

Nor was the error here complained of avoided by the 
trial court's instructions to the effect that the jury was to 
decide the facts (including "the question of the defendant's 
mental condition") and that it was not bound by the opinions 
of experts (Supp. J.A. 9, 11, 14-15). Plainly enough, the 





effect of the testimony and instructions on mental disease 
or defect was so overwhelming as to render such a generalized 
admonition altogether futile. More importantly, the jury was 
provided with no basis for arriving at any factual determina- 
tion on this critical issue, from either the testimony or the 
instructions; there was nothing they could do but rubber-stamp 
what had already been decided for them. ! 
Such treatment of the delicate problem of legal in- 





sanity subverts this Court's great advance in Durham. Durham 
was intended to permit juries to "be guided by wider horizons 


of knowledge concerning mental life," as new insights are 
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not guilty by reason of insanity. Such injustice would not 
be possible if psychiatric testimony and judicial instruction 
had not allowed "mental disease or defect" to become a shib- 
boleth. : 
The insanity issue has not any less been taken from 
the jury because the issue of causation remains to be deter- 
mined. Where, in a case like appellant's, the psychiatrists 
testify that a given disturbance is not a mental disease or 
defect, and the trial court's charge amounts to nothing more 
informative than that the presence of mental disease or de- 
fect is a sine qua non for the defense of insanity, the in- 


sanity issue has been effectively disposed of before the ques- 


tion of causation is ever reached. | 

Nor was the error here complained of avoided by the 
trial court's instructions to the effect that the jury was to 
decide the facts (including "the question of the defendant's 
mental condition") and that it was not bound by the! opinions 
of experts (Supp. J.A. 9, 11, 14-15). Plainly enough, the 


effect of the testimony and instructions on mental disease 





or defect was so overwhelming as to render such a generalized 
admonition altogether futile. More importantly, the jury was 
provided with no basis for arriving at any factual determina- 
tion on this critical issue, from either the testimony or the 
instructions; there was nothing they could do but rubber-stamp 


what had already been decided for them. 


Such treatment of the delicate problem of ‘legal in-~ 


sanity subverts this Court's great advance in Durham. Durham 
was intended to permit juries to "be guided by wider horizons 


of knowledge concerning mental life," as new insights are 
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arrived at by the psychiatrists. g4 U.S. App. D.C. 228, ahe, 





214 F.2d 862, 876 (1954). It was intended to end the day when 
the concept of the legally insane embraced only those having 
particular symptoms of mental illness. But equally = was 
intended to preserve for the jury the question of who is legally 
insane as one of "the ultimate questions of fact which it alone 
can finally determine." Ibid. And the very careful opinion 

in Carter v. United States, 102 U.S. App. D.C. 227, 252 F.2d 

608 (1957), spelled out at length this Court's intention that 
psychiatric expert witnesses should detail their findings and 





diagnoses in a manner most helpful to the jury, and then the 
jury shoulda decide whether what has been presented amounts to 


a "mental disease or defect" that will exculpate if it bears 
a causal relation to the allegedly criminal conduct. 
It is seriously doubtful whether a psychiatrist should 

be permitted to answer the question, "Ts the accused suffering 
from a mental disease or defect?" For he is then testifying 

"as to what is or is not within the legal definition of insanity," 
a question clearly outside his province. Taylor v. U United States, 
95 U.S. App. D.C. 373» 379, 222 F.2d 398, 404 (1955). This is 


necessarily so, not only because 4t is solely the jury's func- 





tion to decide such a question, but also because the psychia- 
trist is not professionally competent to answer sucha question 
-- not, at any rate, without extensive qualification land ex=- 
planation either in testimony or instruction. 
As this Court recognized in Durham, 94 U.S. App. D.C. 
at 242, 214 F.2d at 876, the question of whether a person is 


legally insane is a moral question. Neither the courts nor 
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=I 
the psychiatrists themselves have any doubt but that psychi- 


atrists are not qualified by training or practice to represent 
the community conscience; they are "soncerned with diagnosis 
and therapeutics and not with moral judgments." Holloway v. 
United States, 80 U.S. App. D.C. 3, 5, 148 F.2d 665, 667 (1945). 
So when a psychiatrist tells whether or not a person has a men- 
tal disease or defect, he is trying to deal in exclusively medi- 
eal terms and not with the moral question for the jury. But 
when the lawyers argue to the jury; and when the trial court 


instructs them, in terms of "mental disease or defect" they are 





using the terms in an entirely different sense; they are deal- 
ing with the moral question, "Should this individual be held 
responsible for his conduct?" | 
The courts understand this; the lawyers understand 
4t; and so do the psychiatrists. But do the juries? ‘surely 
not, unless it is explained to them in the clearest of terms. 
If the psychiatrist is to be permitted to answer a question 
put in the same form of words as the ultimate moral question 
that the trial court will put to the jury in his instructions 
then extreme care must be taken in those instructions; to in- 
sure that the jury understands the psychiatrist's conclusion 
to be purely psychiatric. The jury must be made to uhderstand 
that it is to arrive at a conclusion on different premises -- 
moral premises -- in the light of all the psychiatric facts 
and opinions brought out in both the lay and expert evidence. 





1 See, e.g-, Guttmacher, Principal Difficulties with the 
resent Criteria of Respous y an oss e ernat ves, in 
ode enal code, Appen ent. bra O- 
Szasz, Psychiatric Expert Testimony -- Its Covert ae and 
Social Function, sychia roup or e Ad- 


vVancement o: Psychiatry, Criminal oe oneaeiadey: and = chiatric 
Expert Testimony, p. 5 (Rep. No. DO, May 1054). 
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The absence of such explanation to the jury was ese 
pecially prejudicial in the instant case. For the prosecution 
-- who had the burden of proof -- failed entirely, in its ques- 
tioning of the psychiatrists, to bring out the underlying detail 
of the psychiatrists' findings and opinions as they related to 
the appellant. And the instructions of the trial court failed 
to focus the jury's attention on anything but the CONCEOSOLY) 





opinions of the psychiatrists elicited by the prosecution. It 

is unconscionable that the prosecution should be permitted to 

discharge its burden of proof ~- proof beyond a reasonable doubt 

-~ by the simple expedient of extracting a negative answer to 

the question whether the accused has a mental disease or defect 

and then that the jury should be told nothing more than that 

4t must be convinced (beyond a reasonable doubt) that he has 

no mental disease or defect. Surely Durham promises more than 

that. | | 
But the circumstances giving rise to this prejudice 





in appellant's trial did not end with the failure to ‘make the 


proper explanations and qualifications. A serious additional 


factor of confusion and prejudice was injected when the psychi- 
atrists were permitted to relate their testimony directly to 


this Court's decision in Durham. | 





In answer to a question by the prosecutor concerning 
the status of the sociopathic personality disorder, Dr. Cody 
answered, "No, it is not the thing spoken of in the Durham Rule" 
(R. 306). And in his examination of Dr. Platkin, the prosecutor 
made it as clear as crystal, for the jury's benefit, that the 





psychiatric testimony was legal opinion: 
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"9. Now, Doctor, are you familiar with the rule 
which is expressed by the law personality, the | 
person in the Court House, as the Durham Rule? 


"A. Yes, sir. | 


"Q, Do you know the test, the mental test, that 
is whether or not a person has a psychosis or 2 
defect that would cause him to do a particular 
act? Are you familiar with that test? 





"A. Yes. 

"Q,. Did you find in September, sir, at any time 
on those three days that that defendant over | 
there had a mental disease or defect? 


"Aa, No, sir." (R. 335) 
An even more extraordinary garbling of psychiatry and law oc- 


| 
H 
| 
| 
| 
| 
| 


curred in the course of examining Dr. Cushard. The prosecutor 


asked: 
"Q, And these questions, sir, about psychoses | 
or mental disease or defect - are you familiar 
with the Durham Rule, sir? 


"A. Yes, I am. 
"Q. And did you find, limiting yourself to that 
question, within the terminology of the Durham 
Rule, that did define psychosis and mental de- 
fect, any present in the defendant?" (R. 455) | 
At that point appellant's counsel objected on the ground that 
the question called for "a matter of law" (Ibid.). The trial 
court stated that he was about to over-rule the objection (R. 456), 
but the prosecutor stated that he would rephrase his question 
(Ibid.). The trial court said, "I think you should tephrase 
your question on the basis of the Durham Rule" (Ibid.). The 
prosecutor then asked, without specifying the "Durham Rule," 
whether Dr. Cushard had found in appellant any psychosis or 
mental defect, and Dr. Cushard replied that he had found no 


psychosis or "any type of mental disease or mental defect." 





But then the trial court itself interjected: 


| 
| 
| 
| 
i 
| 


| 
| 
| 
| 
| 








"Ty believe the rule in the Durham Case has both, 
mental disease or mental defect, doesn't it, 
Doctor? 


",\. Yes, sir, and I have read the decision.” 
(R. 456) 


The jury was listening to all this. 
And then, as though to make doubly clear in the jury's 


mind that it was being given expert legal testimony, later in 


the testimony of Dr. Cushard the following exchange occurred 


between the trial court itself and the witness: 
"9, Before I forget it, is that a form of insanity 
in the sense of the Durham Rule, a mental defect or 
a mental illness? 
"a, Well, in our opinion, and this I might say is 
the opinion of St. Elizabeths Hospital authorities, 
as well as my own individual opinion, that soclo-+ 
pathic personality disturbance is not a mental | 
disease. 
"9, Or a mental defect? 
"a. It is a personality - 
"9, How about the other branch? 
"\. No, neither. 
"9, Neither a disease nor @ mental defect? 
"a, Neither." (R. 478) 

Particularly in view of the fact that the instructions 
to the jury referred specifically to the "Durham Rule" (Supp. 
J.A. 10), and repeated over and again the formula, mental dis- 
ease or defect," thus used by the psychiatrists in their re- 
sponses to questions from the prosecutor and the trial court 
which had explicitly cited the "Durham Rule,” there is not the 
slightest doubt that the jury was given to understand that 


they were to take their law from the psychiatrists. This kind 











of usurpation was never intended by Durham. As this Court said 


in the Carter case, "Durham was intended to restrict to their 


proper medical function the part played by the medical experts." 


102 U.S. App. D.C. 224, 236, 252 F.2d 608, 618 (1957). 
It will have been noted that appellant's counsel tried 
to object at one point to this usurpation. When the prosecutor 
indicated a shift in his question, which avoided an overruling 
of the objection, the trial court itself continued the; line of 
objectionable questioning. Objection, in short, was futile. 
But even if appellant's counsel had not objected to 


this form of legal instruction to the jury through the testi 





mony of psychiatrists, it is well established by decisions of 
the Supreme Court and of this Court that error is to be searched 
out regardless of whether asserted below -~- and this is so even 
where the error was not argued on appeal. See, €.8+5 Fisher V. 
United States, 328 U.S. 463, 467-78 (1946); Williams Ve United 
States, 76 U.S. App. D.C. 299, 300, LS Wh rifarete| pAb v4 (1942) 5 
Contee v. United States, 94 U.S. App. D.C. 297; 298, 215 F.2d 
324, 326 (1954); Taylor v. United States, 95 U.S. APD. DisCien Sass 
379, 222 F.2d 398, 404. See also Rule 52(b) of the Federal Rules 
of Criminal Procedure. This principle certainly should be ap- 
plied to appellant, who is under sentence of death. | 
Furthermore, although our experience in oases of this 
nature does not enable us to express firm conclusions |and al~ 
though it has been physically impossible for us to research the 
raw records of trials in the District Court, it seems not at 


all unlikely that what happened in this case reflects|/a subtly 
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1 
for such ees 2) ee in jail, he began to dream of his 


wife's infidelity. Troubles multiplied. And when he; moved 
to Philadelphia, he could no longer turn to Mr. Costello. 
Dreaming of "other men" continued. His entire marital and 
family situation -- such as it was -- rapidly atetntecrateds 
A real question as to his mental condition was ob- 
vious enough. But the jury was given a conclusive formula 
by the psychiatrists which was translated into a definitive 
determination of legal sanity by the form of the questioning 
(by prosecutor and trial court alike), the references to the 
Durham Rule in the course of the testimony, and the trial 
court's instructions. This jury never had an opportunity to 
consider, in any comprehending way, wether this appellant 


| 


suffered from a mental disease or defect, 





1 
| 


1 "The average psychopath is very unstable emotionally. Un- 
able as he is to bear frustration, 'he blows up! upon the slight- 
est provocation, or reacts with moodiness and ugly tempers. 
This temper tantrum frequently turns into a real psychosis. 
(called a 'prison' or 'situation' psychosis because it is so 
evidently a reaction to a certain situation), when he finds 
himself in prison. He may go into a tearing rage and attempt 
to destroy everything he can lay his hands on. He may sink 
into a stupor or develop a confusional state in which he is 
hallucinated and delusional. He literally cannot bear the re- 
straint and confinement of prison life." Overholser & Richmond, 
Handbook of Psychiatry 187 (1947). | 
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III. THE INSTRUCTIONS TO THE JURY WERE 
PREJUDICIALLY CONFUSING AND ERRONEOUS 


The ability of the jury in appellant's trial to de- 
liberate intelligently -- and the right of appellant to have 
the benefit of those deliberations -- was thoroughly under~- 


mined by the prejudicially confusing and erroneous instruc- 





tions provided by the trial court. Although these instruc- 
tions were not objected to by the appellant, this court should 


exercise its power to notice prejudicial error and require 


that appellant have a new trial. Supra, p. 42. | 
The instructions to the jury in a criminal trial 
must be comprehensible to every member of the panel. Else, 
pro tanto, the accused is deprived of his right to a trial by 
jury. The late Chief Justice Vinson, while a member of this 
Court, provided this insight in Williams v. United states, 76 


| 
U.S. App. D.C. 299, 301, 131 F.2d 21, 23 (1942): | 
| 


"Tt is almost, if not, as important to a | 
defendant to have a jury instructed on the | 
law applicable to his particular case by | 
the judge, who knows the law, as to have a | 
jury of his peers. The latter is supposed 

to safeguard our institution of fair trial 

by insuring impartiality. But of what value 

is an open mind, if it does not know, with 
clear delineation, the issues upon whic 

It Is to pass Judgment? Just as a lawyer 
might be ignorant in a meeting of scientists, 
so may a juror be in his casual acquaintance | 
with the law. The jury, a group of responsible 
citizens, is entitled to this legal instruc- | 
tion if it must accept the duty of passing 
upon the very life and death of a man. The | 
law requires it." (Emphasis supplied) | 


The whole of the court's instructions has been set 
forth in a Supplemental Joint Appendix. We submit that, taken 
in their entirety, they are confusing and incomprehensible to 


the lay mind. 








| 


The error of the court was due, in part, to good 
intentions. Apparently the court had certain stock instructions 
of its own, which were given. But also, obviously in an effort 
to be fair, the court took instructions proposed by the Govern- 


ment and by appellant and read or paraphrased them. The re- 





sult was a long, very repetitious, and rambling set of instruc- 


tions, with the same point being restated a number of ‘times in 

different language, and without a clear and logical development 

of the case. | 
To illustrate: The instructions on the crimes of 

which the appellant might be found guilty are jumbled (Supp. 

J.A. 15-26). After reciting the crimes included in the charge -- 

first degree murder, second degree murder, voluntary manslaughter, 

and involuntary manslaughter -~ the court proceeded in varying ; 


detail to instruct in the following order: first degree murder, 


second degree murder, first degree murder, second degree mur- 





der, voluntary manslaughter, involuntary manslaughter, first 
degree murder, second degree murder, and voluntary manslaughter 
(with involuntary manslaughter again adverted to). These in- 
structions were all highly abstract, and the weaving back and 
forth among the crimes, with the varying significance of the 
presence or absence of malice, of premeditation, of intent, 

and so forth, inevitably creates, to the lay mind (and even to 


the legal reader), but a hazy impression. We can only ask 





this Court to read the instructions; we submit that the lay 
jurors could not possibly have had the requisite understanding, 


when the instructions were finished, of the difference between 


these crimes or of the possible bearing of those differences 


| 


upon this case. 
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Even more serious are defects in the instructions on 
insanity (Supp. J.A. 7-14). In the first place the instructions 
on this branch of the case oper: with use of the terms "sane," 


"4ansane," "sanity," and “insanity” (Supp. J.-A. 7-8). The lay 


meaning of "insanity" is much narrower than the legal meaning 


of the term. To the layman an insane person is someone who is 





violent, deranged, unreasoning. The instructions never convey 


the point that the "insanity" of which the court should be 
: . 


speaking is a broader concept. 
In the second place the instructions, in perhaps their 
clearest passage, unquestionably left the impression with the 
jury that the only rule as to insanity it was to apply was the 
rule prevailing prior to Durham v. United States, g4 u.S. App. 
D.C. 228, 214 F.2d 862 (1954). After some preliminary remarks 
concerning the presumption of sanity and the burden of proof, 
the instructions proceed as follows: 
"Now, I will be a little detailed in the instruc- 
tions in the defense of insanity because our law ihas 
recently been changed, and our law has been expanded 
to include not only what were defenses a few years 


ago in the field of insanity, but to also include the 
more modern view, which the Court intends to give. 





"aecordingly, the Court charges you that SE) 
speaking insanity according to the criminal law is a 
disease or defect of the mind, which renders one | in- 
capable to understand the nature and quality of his 
act, to know that it is wrong to refrain from doing 
the wrongful act. There must be an actual disease 

or defect of the mental faculties so impairing the 
reason or will that this test of insanity cannot) be 
met before one is relieved of his criminal act. | The 
fatal actions must be traceable back to a disease or 
a deranged mentality. | 


er 


1/ This defect is aggravated by the trial court's mistake, 
hoted in paragraph (5) of footnote 1 on Pp. 53, infra, of 
stating that "insanity" is a medical term. 
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| 
"If the defendant was suffering from a dis- 
eased condition of his mental faculties which so 
far destroyed his will, that is, the governing | 
power of the mind, that his actions were not sub- 
ject to the will but beyond its control, then in 
legal contemplation he is insane and not respon- 
sible, although he may have understood the nature 
of those acts and may have been conscious of the 
wrong. If, as the Court has said, there was such 
lack of will power and control, it must have been 
the result of a disease or disorder of the mental 
faculties. The mere loss of moral restraints lead- 
ing to a surrender of the criminal thoughts to — 
passions are not enough." (Supp. J.A. 8) (Emphasis 
supplied) | 


The second and third paragraphs in the foregoing are 
simply a restatement of the rule prevailing prior to; and now 


applicable only in addition to, the Durham rule -- another form 





of stating the right-and-wrong and the so-called irresistible 
impulse tests. Yet the first paragraph, which introduced the 
two following, states that the law has been modernized and that 
"the more modern view" is to be given. The jury must have 
thought that what immediately followed was the sum of the modern, 
controlling rule of law. Yet what follow@@,in substance, says 
that insanity is the inability to understand the quality of an 
act, to know what is wrong, or an inability, even though con- 
scious of wrong, to control action because of destruction of 


the will. | 


Immediately following the passage just referred to, 


there were these paragraphs: ! 


"Now what the Court is driving at is to in+ 
struct you that it is a part of our law, Se oe 
it was the rule we had only at one point, that the 
defendant must know the difference between right 
and wrong, and though he know the difference, if 
there is an irresistible will to do the wrong, | 
known to the law as the irresistible impulse test, 
he is also entitled to your consideration concern- 


ing that. | 


"Now, in the meantime, there has been a 
change in our law, and the Court wants to instruct 
you that the right and wrong test still applies 











in this case, and the irresistible doctrine also 
applies, and in addition to that, the Court will 
now instruct you in line with Defendant's Prayer 
No. sone (Supp. JA. 8-9) | 


These two paragraphs indicate, undoubtedly, that what 





the court had meant in the three paragraphs preceding was a 


statement of so much of the present law on insanity as prevailed 


| 


prior to Durham, But the jury was never told that. What had 


preceded was stated in a manner conveying to the lay mind the 





impression that it was the present law. The two paragraphs we 


have just quoted indicate to the sophisticated lawyer that that 


is probably not what the judge meant; but the eae knows 
1 2 | 


the evolution from M'Naughten, through Smith, to Durham -- the 
layman does not. : 
(Furthermore, what, to a layman, is meant by phrases 
such as "the irresistible impulse test," "the right and wrong 
test," "the irresistible doctrine"? Yet these phrases appear 
in the passage just quoted almost as they would in a law school 
classroom lecture. And what is meant by, ". .. he iis also 
entitled to your consideration concerning that."?) ! 
After the passage we have quoted, there follow some 
ten pages of transcript (R. 593-602; Supp. J.A. 9-14) that re- 
peat again and again, with variations, some fhdn of the portion 
of the Durham opinion referring to mental disease and defect 
(with an occasional reference to related points). phe state- 
ments in this portion of the instructions give the Durham dis- 


tinction between a mental disease and a mental defect -- but 





| 
| 
| 
| 
\ 
| 
1 


1/ M'Naughten'’s Case, 8 Eng. Rep.*718 (1843). 
2/ smith v. United States, 59 App. D.C. 144, 36 F.2d 548 (1929). 


| 











they do not otherwise define what a mental disease or defect 
is. The only definition of legal insanity is the definition 


in the passage we first quoted above: the old pre-Durham defi- 





nition. The jury could only have understood that the references 
to mental disease or defect were references to two types of men- 
tal condition (disease or defect) that lead to the inability 
to distinguish right from wrong or to control action; this is 
pre-Durham. No jury, with these instructions, would have the 
slightest idea that the rule as to insanity is any different 
today from what it was before Durham was decided. 
Furthermore, in the long discussion of mental! disease 
or defect, the instructions left the jury quite up in the air on 
the important question of burden of proof. At various points, 
and in various forms of words, the instructions properly refer 
to the Government's burden of proof on the 4nsanity issue (Supp. 


J.A. 9-10, 12, 14). But repeatedly, through the same passage, 





statements are made that squarely conflict with the proper rule. 


Thus the court said: 
| 
"Tf you find beyond a reasonable doubt that the 
defendant committed the acts charged in the ines ere 
ment, then before you may acquit him on the ground 
of insanity, you must find two elements present: | 
First, you must find that at the time of the said 
act the derendant was suffering from a mental dis- 
ease or a mental defect; second, you must find that 
the act in question, namely, murder, was the product 
of such mental disease or mental defect." (Supp. 
J.A. 10) (Emphasis supplied) | 


And again: 


"Tf you believe from the evidence that the de 
fendant was surtering from a mental defect or a men- 
tal disease and that such abnormality caused him to 
commit the acts with which he is charged, then it 
would be your duty under such circumstances to ace 
quit him and find him not uilty by reason of in- 
sanity." (Supp. J.A. 12) Yemphasis supplied) 


Still again (reading the Government's proposed instruction) : 











i 
I 
i 
| 
| 
| 


"ttn order for you to find the defendant not 
guilty by reason of insanity, you must find: | 
"t(1) That at the time of the offense the | 
defendant was suffering from some mental disease | 
or defect; and 


"!(2) That the act in question in this par- 
ticular case was the product of such mental dis-: 
ease or defect.'" (Supp. J.A. 13) (Emphasis supplied) 


And finally (continuing to read from the Government's proposed 
instruction): 


"tIn order for you to acquit on the ground of 
insanity, you must find both these elements present. 
It is not sufficient for you to find merely that the 
defendant was suffering from a disease or defective 
mental condition when he committed the offense. You 
must further find that the act was the product of” the 
mental abnormality.'" (Supp. J.A. 13) (Emphasis supplied) 


The thrust of these statements is clear: the jury must affirma- 





tively find the presence of a mental disorder and a causal cone 
nection in order to find appellant not guilty by reason of 


insanity. 


This Court has had occasion to consider the ‘effect on 





a jury of instructions identical to those involved in appellant's 
case. In Carter v. United States, 102 U.S. App.D.C. 227, 252 
F.2d 608 (1957), it appears that the trial court eavellche jury 
the same two prejudicial instructions that the court in appel- 
lant's trial took from the Government (1.e., the destl two quoted 


above); it also gave a correct instruction on the Government's 





burden of proof. This Court held: | 


"Of course a court cannot state the whole of its 
instruction in any one sentence; the purport of the 
whole of the instruction is the controlling considera- 
tion. It is from that viewpoint that we think the in- 
struction given in this case was at least confusing. 
It failed to spell out an essential element of the 
requisite proof. 





"The court emphasized the theme that, in ae 
to acquit, the jury must reach certain findings. Some- 
what later the court told the jury the burden was on 
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the Government to prove sound mind beyond a reason- 
able doubt. But the purport of the instruction, and 
the clear impression left by it, was that, in order 

to acquit, the jury must reach affirmative conclusions 
of mental disease and the causal connection between 
the disease and the act." 102 U.S. App. D.C. at 233, 
252 F.2d at 614, (Italics in original | 


Those words need not be changed or qualified a whit to apply to 
the instructions given at appellant's trial --~- indeed, not only 
does Carter quite clearly govern the instant case, but the in- 
stant case (involving as it does even more emphasis on| the erron- 


eous theme) even more strongly cries for reversal. 


Wright v. United States, 102 U.S. App. D.C. 36, 250 


F.2d 4 (1957), presented this Court, sitting en banc, with a 
comparable situation, although one not quite so decisively iden- 
tical to appellant's case as Carter. In Wright the trial court 


gave the sample Durham instruction and the correct burden of 





proof rule for insanity cases. However, in instructing on the 
possibility of finding the defendant not guilty by reason of in- 
sanity, the trial court twice used the "if you find" formula 
4n connection with the elements constituting the defense of 
insanity. This Court concluded that these instructions "could 
have negated the effect of the instruction as to the Davis rule 
(i.e., the correct statement of the Government's burden of proof], 
or, at least, raised confusion as to it." 102.U.S. App. D.C. 
at 43, 250 F.2d at 11. The Court went on to say: | 

"There is danger that the jury might infer. . | 

that, in order to acquit by reason of insanity, | 

it would be necessary for them to reach the af- 

firmative conclusions that Wright was insane at 


the time of the crime and that the act was the 
product of the illness." Ibid. 
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Plainly the appellant's case does not any less raise the danger. 


* * * 





If the right to a trial by jury is to have any sub- 
stantial meaning, appellant must be efforded a trial in which 
the jury is clearly and intelligibly told what the law is and 
how it is to be applied to the testimony. Appellant received 
no such trial. One can only speculate as to what. rules of law 
the jury in this case thought it was applying when it delib- 
erated whether he should live or die, The only thing one can 
be sure about is that the jury could not possibly have had 
clearly in mind the correct rules of law that must guide delib- 
erations if a verdict is to stand. The only course by which 
appellant will be accorded the right to be tried by al jury under- 
standing the framework of legal principle within which it is 
to deliberate is to grant him a new trial. 





1/ The following are among other errors and confusions in the™ 
rial court's instruction: 

(1) Definition of "product" (Supp. J.A. 13; see also Supp. 
3.A. 11) in a way almost identical to an instruction that we 
Court in Carter v. United States, 102 U.S. App. D.C. 227, 2 
252 F.2d 608, 615 (1957), described as "not adequate or suffie 
cientl accurate"; 

(2) Statement that the jury should have messonatie doubt 
as Hs ‘both" mental disorder and causation in order to find 
appellant not uliity by reason of insanity, rather than either either 
(Supp. J.A. 14); 

3) Failure, in the first definition of second degree mur- 
der (Supp. J.A. 17), to include malicious killing with premedi- 
tation and deliberation but without a purpose or intention to 
= (the complete definition was Later given (Supp, JA. 18-19, 
2 a 
” Inconsistent definitions of "congenital" (Supp. J.A. 9- 


aa Statement (Supp, J.A. 9), contrary to medical testimony 
), that “insanity” is a medical term. 








o § > 
SECS” 


few 





Iv. THE TRIAL COURT ERRED IN FAILING PROPERLY TO 
INSTRUCT AS TO THE EFFECT OF A FINDING OF NOT 
GUILTY BY REASON OF INSANITY 


The trial court gave the following instruction to 


the jury concerning the consequences of their finding appel- 


lant not guilty by reason of insanity: 
"Tf you should so find [i.e., that the 
defendant is not guilty by reason of insanity], | 
then your verdict should specifically state that 
you find the defendant not guilty by reason of 
insanity, and not just not guilty, and when you 
return a verdict of not guilty by reason of in- 
sanity, it acts as an automatic committal of the 
defendant to St. Elizabeth's Government Hospital." 
(Supp. J.A. 12) | 





And in concluding his charge, he said: — | 
"tn other words, you may return @ ver 
dict of guilty of murder in the first degree; 
guilty of murder in the second degree; guilty o 
manslaughter; not guilty by virtue of insanity, 
which means automatic committal to St. Eliza- | 
beth's Hospital; or you may return a verdict of 
not guilty." (Supp. J.A. 29-30) | 
The trial court failed to give the jury any indication of the 
length of appellant's stay in the Hospital should he be com- 
mitted, nor did it suggest the standard that would govern the 
time or circumstances of appellant's release, The jury was 
thus left to surmise that appellant, if found not guilty by 
reason of insanity and thus automatically committed, might 
very shortly be released. The court should have instructed 
the jury that the appellant would remain in confinement until 
it is judicially found "that such person has recovered his 
sanity" and “will not in the reasonable future be dangerous 
to himself or others." D.C. Code § 24-301 (Supp. 1958). Its 


failure so to charge was prejudicial error. 


ene 














In the circumstances of this case, the inadequate 
instruction was especially prejudicial, for the jury was con- 
fronted with the unanimous opinion of three St. Elizabeth's 


psychiatrists that appellant's condition, the sociopathic per- 





sonality disturbance, is not a mental disease or defect. 

pp. 12, 26, 34, supra. And the prosecution had made a point, 
in its cross-examination of Dr. Platkin, that at St. Eliza- 
beth's there are patients who are permitted to go home and are 


required to check in only once a month or so (R. 334-35). In 





the absence of an instruction to the contrary, it is virtually 
certain that this jury had the impression that if it found the 
appellant not guilty by reason of insanity the only consequence 


would be a commitment to the Hospital and then 2 prompt re-" 


| 
lease or -- at most -- permission to go free in the community 


with only a monthly report at the Hospital. 

When the District of Columbia Code was enacted in 
1901 (31 Stat. 1189), Congress made the following provisions 
for persons found not guilty by reason of insanity: 


"Tf the jury shall find the accused to be then 
insane (or if an accused person shall be ac- 
quitted by the jury solely on the ground of 
insanity) the court may certify the fact to 
the Secretary of the Interior, who may order 
such person to be confined in the hospital for 
the insane ...." Act of March 3, 1901, 

ch. 854, § 927, 31 Stat. 1340. 1/ 


This Court, in Barry v. White, 62 App. D.C. 69, 71, 64 F.2d 707, 





709 (1933), established the standard that would: govern the 


1/ This provision was amended by 59 Stat. 311 (1945) to sub- 
stitute the Federal Security Administration for the Secretary 
of the Interior. 
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duration of that confinement when it said: 


"we are satisfied from a consideration of the 
record that the public safety and the welfare 
of the appellant will both be conserved by the 
retention of the appellant in the asylum for 
further observation and training." 


It was thus the law that the trial ‘court had discretion to 
seek commitment to a mental hospital of a person found not 
guilty by reason of insanity, and the standard for release from 


commitment would be whether or hot the public safety and the 


welfare of the appellant would be conserved by his retention 


in the hospital. 
In early 1955, this Court decided Taylor v. United 
States, 95 U.S. App. D.C. 373, 222 F.2d 398 (1955). ‘The de- 
fendant there was convicted of robbery, housebreaking and grand 
larceny; his defense had been insanity. On appeal he contended 
that the trial court had “told the jury, in effect, that if the 
appellant was acquitted he would go free." This Court dis- 
agreed, but said: | 
"“twje think that when an accused person has pleaded 
insanity, counsel may and the judge should inform 
the jury that if he is acquitted by reason of in-' 
sanity he will be presumed to be insane and may be 
confined in a ‘hospital for the insane' as long as 
'the public safety and * * * [his] welfare' require. 
Though this fact has no theoretical bearing on the 
jury's verdict it may have a practical bearing." 
05 U.S. App. D.C. at 379, 222 F.2d at 404, (Foot 
notes omitted 
So it was the Court's view that, notwithstanding the discre- 
tionary nature of the commitment statute, the judge should give 
an instruction noting at least the possibility of commitment 80 
long as the public safety and the individual's welfare require. 
In August of 1955 Congress completely changed the 


District Code provision relating to "insane criminals." So far 


- 56 - 











as relevant here, that amendment (69 Stat. 610, amending Act 
of March 3, 1901, ch. 854, §927, 31 Stat. 1340, as amended, 
D.C. Code §24-301 (1951)) provides: | 


"(d) If any person tried upon an indictment 
or information for an offense . .. is acquitted. 
solely on the ground that he was insane at the time 
of its commission, the court shall order such person 
to be confined in a hospital for the mentally ill. 





"(e) Where any person has been confined in a 
hospital for the mentally 111 pursuant to subsection 
(ad) of this section, and the superintendent of such 
hospital certified (1) that such person has recovered 
his sanity, (2) that, in the opinion of the superin- 
tendent, such person will not in the reasonable | 
future be dangerous to himself or others, and (3) in 
the opinion of the superintendent, the perso. is |en- 
titled to his unconditional release from the hospital 
- « - such certificate shall be sufficient to author- 
4ze the court to order the unconditional release of 
the person so confined from further hospitalization 
eo — D.C. Code §24-302 (Supp. 1958). | 
(Emphasis supplied) 


The Court, in Durham v. United States, 99 U.S. App. 
D.C. 132, 237 F.2d 760 (1956) ,2/ made it clear that the Con- 
gressional amendment, making confinement mandatory and estab- 
lishing statutory standards for release, had necessitated an 
expansion of the Taylor ruie.2/ In the Durham case, the Court 
found "highly prejudicial" (and thus reversible error) the 
trial court's having said that the defendant would remain at 


St. Elizabeth's Hospital until determined to be "of sound 


sf This case was Durham's appeal from his first new trial after 
rham v. United States, 94 App. D.C. 228, 214 F.2d 862 (1954). 


e/ In Kelley v. United States, 99 U.S. App. D.C. 13, 18, 236 
.2d 746, 751 (1956), the Court had reaffirmed Taylor! without 
reference to the new statute. There, however, the Court was 
not commenting on the charge that had been given but was merely 
pointing out that the Taylor point would “become pertinent” if 
the issue of insanity should be raised at the new trial (which 
the Court had ordered on other grounds). 
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mind" and that "if the authorities adhere to their last opinion 


on this point, he will be released very shortly." The Court 
stated that "the judge should have told the jury" that "upon 
acquittal by reason of insanity the defendant ‘may be confined 
as long as "the public safety and... [his] welfare" re- 
quire.'" 99 U.S. App. D.C. at 134, 237 F.2d at 762. | The 
Court went on to point out: 


"The jury should now be advised in accordance 
with Public Law No. 313, 84th Cong., lst Sess., | 
Aug. 9, 1955. That law, which amends D.C. Code,) 
§ 24-301, was enacted after the trial herein and 
our decision in Taylor. In pertinent part, it pro- 
vides for mandatory commitment to a mental hospital 
of a person acquitted by reason of insanity, and 
conditions release on, inter alia, the opinion of 
the hospital superintendent that 'such person will 
not in the reasonable future be dangerous to him- 
self or others * * *,' 69 Stat, 610." 99 U.S. 
App. D.C. at 134 n. 8, 237 F.2d at 762 n. 8 (1956). 


In Bradley v. United States, 102 U.S. App. D.C. 17, 
249 F.2d 922 (1957) (decided prior to appellant's trial), the 
Court considered a charge in which the substance of some, but 
not all, of the pertinent portions of the new statute were set 
forth. The instructions had included the statement, "Te your 
verdict is not guilty by reason of insanity, the Court will 
make an order for the defendant's confinement in a mental hos- 
pital, where he will remain until it is judicially determined 
he is of sound mind, at which time he will be released." 

102 U.S. App. D.C. at 20, 249 F.2d at 925. The court, while 


recognizing that arguably "the instructions as given failed to 


spell out all details" and noting that the point was raised 


neither at trial nor_on appeal, did not find the instruction 
erroneous. 102 U.S. App. D.C. at 21, 249 F.2d at 925-26. 














So the law had developed at the time appellant was 


tried. The trial court, altogether ignoring this Court's re- 
peated assertions of what trial courts should do under the 
circumstances, charged only to the effect that a verdict of 
not guilty by reason of insanity would result in “automatic 
committal to St. Elizabeth's Government Hospital" (Supp. J.A. 
29-30). Manifestly this is insufficient under the law as it 
then stood. Taylor had already established what a trial court 
"should" say concerning its own discretion to turn a person 
found not guilty by reason of insanity over to the Federal 
Security Administrator, who in turn had discretion to commit 
the individual; not unnaturally, this Court did not make a 
Taylor charge mandatory, for that might force a judge| to make 
such a charge when it was already relatively clear to him that 
commitment of the individual should not in any event be order- 
ed (as, for example, in a clear case of temporary insanity). 
But when commitment itself became mandatory by Act of| Congress, a 
surely a more extensive charge on this point also became man- 
datory, at least to the extent of pointing out that @ person 
committed would not be released until judicially found to 

have recovered his sanity or to be of sound mind, That would 
be even less than Taylor called for, providing as it did for 
instruction on the public safety and individual welfare 
element. The substitution, for a discretionary statutory 
provision carried out under a court-made standard, of'a 
mandatory statutory provision to be carried out under a 


statutory standard must have had at least that much effect. 
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There is no clear statement by this Court that, after 
the enactment of the 1955 amendment, it has become mandatory to 
charge to the effect that a person committed would be released 
only when judicially found to have recovered his sanity. Nothing 
that this Court has said, however, casts any doubt upon this 
proposition that so naturally follows from all of the relevant 
circumstances. In Bradley v. United States, 102 U.S. App. D.C. 
17, 20-21, 249 F.2d 922, 925-26 (1957), for example, the trial 
court had instructed that the defendant would "remain [in con- 





finement] until it is judicially determined he is of sound 


mind"; the contention of the appellant there was that the "pub- 

lic safety" point should have been touched on. This Court, then, 

in refusing to reverse Bradley, did not rule that anything less 

satisfactory than the charge there would not be Pareratnye 

error. Even in the Durham case (on remand), 99 U.S. App. D.C. 

132, 134, 237 F.2d 760, 762 (1956), the trial court had stated 

that if committed Durham would remain in St. Elizabeth's until 

determined to be of sound mind; however, the trial court then 

made a vice of that statement's virtue by remarking that als ¢ 

the authorities adhere to their last opinion on this point, 

he will be released very shortly." | 
This Court found those remarks in Durham (4n the 

light of all the circumstances) "highly prejudicial." “Thad. 

As a pracactical matter, the situation presented in appellant's 


trial was no less prejudicial in view of the psychiatrists’ 





testimony, as discussed at p. 55, supra. The jury was, 
of course, well aware that these psychiatrists spoke for the 
staff at St. Elizabeth's, and it is certainly not unlikely that 














4t assumed the "automatic committal,” referred to bya court, 
would be terminated by a decision of that same staff. | Thus the 
trial court's charge could very easily be taken as a statement 
that appellant, if found not guilty by reason of insanity, would 
not spend very much time in confinement. That this was "highly 
pre judicial" to appellant is obvious. | 





Three days after the conetusion of appellant's trial, 
this Court handed down its decision in Lyles v. United States, 
__U.S. App. D.C. ss 254 F.2d 725 (1957), cert. denied, 356 
U.S. 961 (1958), heard by this Court sitting en banc. The trial 
court instruction there before the Court included the following 
statement: | 


"itp a defendant is found not guilty on the ground 
of insanity, it then becomes the duty of the Court 
to commit him to St. Elizabeths Hospital, and | 
this the Court would do. The defendant then would 
remain at St. Elizabeths Hospital until he is | 
cured and it is deemed safe to release him; and when 
that time arrives he will be released and will suffer 
no further consequences from this offense.'" _sU.S. 
App. D.C. at » 254, F.2d at 728. | 








The decision of the Court, expressed through a wee of an 
opinion of Judges Prettyman and Burger (with which portion 
Chief Judge Edgerton and Judges Bazelon, Fahy, and Washington 
agreed), __—Ss U.S. App. D.C. at ss, - 254 F.2d at 728-729, was 
that, while the instruction "is not as precise as it night have 





been in stating the content of the statute," it was not suf- 
ficiently erroneous to require reversal. However, the opinion 
discussed the Taylor problem in some detail. It was pointed 
out that, although jurors know the meaning and consequences of 


verdicts of guilty and not guilty, they are not likely to know 


the meaning of the verdict of not guilty by reason of insanity; 
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indeed, that meaning was established only in 1955 with the Con- 
gressional enactment. "We think," continued the Opinion, "the 
Jury has a right to know. the meaning of this possible verdict 

as accurately as it knows by common knowledge the meaning of 

the other two possible verdicts." UL AS acs see D.C. Sg ee 
254 F.2d at 728. The opinion then set forth what was considered 
the essence of a proper instruction on this point: 


“We think that when the instruction is given the 
Jury should simply be informed that a verdict of 
not guilty by reason of insanity means that the 
accused will be confined in a hospital for the 
mentally i11 until the Superintendent has certi- 
fied, and the court is Satisfied, that such per- 
son has recovered his sanity and will not in the 

reasonable future be dangerious to himself or to 

others, in-which event and at which time the court 
shall order his release either unconditionally o 
met Such conditions as the court may see fit." 
Ibid, : 





The opinion concluded that "whenever hereafter the defense of 
insanity is fairly raised, the trial judge shall instruct the 
jury as to the legal meaning of a verdict of not guilty by 
reason of insanity in accordance with the view expressed in 
‘his opinion." ____ U.S. “App. D.C. at._-_, 254 P.2d/at--709. 
Under Lyles, the failure of the trial court in appel- 


lant's trial to give an adequate explanation of the verdict of 


not guilty by reason of insanity is even more clearly erroneous 
than it had been under prior law. For not only did the trial 
court neglect to instruct as to the duration of confinement -- 
an element of the charge that must have become mandatory after 
the 1955 amendment -- but it also failed to instruct on the 
Standard for release (4.e., "public safety," etc.). There is 
Some indication (the fact that the word "hereafter" was used) 
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that Lyles was intended to apply only to cases tried after it 
was announced. In two recent cases, this Court stated that 
Lyles applied prospectively only; however, in each of these 
cases, the Court decided the Lyles question on an alternative 
ground. Thus, in Tatum v. United States, 101 U.S. App. D.C. 
373, 376-377, 249 F.2d 129, 132-133 (1957), cert. denied, 356 
S. 943 (1958), the Court concluded that, because the question 
of the need for such an instruction had been discussed among 
court and counsel, the defendant, "having thus consciously and 
deliberately refrained from asking for the instruction and 
similarly having failed to object to its omission," would not 
be heard to complain. And in Starr v. United States, No. 
13,865, D.C. Cir., October 17, 1958, the Court concluded 
that an instruction that the defendant would remain in| confine- 
ment until found no longer insane was the substantial equiva- 
lent of one that included the "public safety" standard (since 
no one could be found not insane, from a legal seaman if 
he were still dangerous). | 
Most significantly, this Court has applied Lyles 
retrospectively. In Catlin v. United States, 102 U.S. App. D.C. 
127, 251 F.2d 368 (1957), the Court reversed the judgment below 
"upon the authority of Lyles" because of the failure to give 
the charge called for in Lyles; the Catlin trial had been held 
before the decision in Lyles (indeed, the case had been argued 
to this Court before Lyles). Surely appellant deserves no less 
favorable treatment. Surely he, as one whose life is at stake: 
in these proceedings, is entitled to the elementary safeguard 





that this Court, since Taylor, has been requiring for defendants 


in all cases where insanity is an issue, irrespective of the 


seriousness of the crime or the heaviness of the punishment. 
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V. ‘THE TRIAL COURT ERRED IN FAILING TO DECLARE A MISTRIAL 
WHEN THE FINDING OF APPELLANT'S COMPETENCE TO Se 
TRIAL WAS BROUGHT TO THE NOTICE OF THE JURY 

Shortly before appellant's trial began, there was 
filed with the Clerk of the District Court a letter from Dr. 

Addison M. Duval, then Acting Superintendent of St. Eliza- 

beth's Hospital. That letter stated that, as a result of 

the examination and observation of appellant at the Hospital, 

““4¢ had been concluded that appellant "is mentally competent 

to understand the proceedings against him and to properly ase 

sist in his own defense" (3.A. 43) 2 


On the third day of appellant's trial, the prose- 


cutor asked the following question of Dr. Cody, in the 
presence of the jury: 
NQ, And did you not, sir, you with the otter 


four physicians [who examined appellant], make a 
finding that he was of sound mind?” (Re 298) 2/ 





1/ The primary purpose of appellant's commitment to St. 
izabeth's, according to Judge Schweinhaut's order (J.A. 44- 
45), was to determine "whether or not the defendant is pres- 
ently of sound mind; that is, whether or not the defendant: 
understands the nature of the charges against him and is able 
to assist counsel in the preparation of his defense" (3A. 45), 


2/ A reading of the transcript from p. 298 to p. 304 makes 

t apparent that it was the report of Dr. Duval to which Gov- 
ernment counsel was referring. The prosecutor's question 
immediately preceding the one quoted above was, "Isn't it a 
fact, sir, that the reason you saw the defendant Comer Blocker 
at St. Elizabeth's Hospital in July was that he was sent there 
for a mental examination? Isn't that correct?" (R. 298). 
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Appellant's counsel immediately objected (Ibid.). The ques- 





tion was never answered; the trial court, beyond the hearing 


of the jury, ruled that the report "is not before the jury and 


. it won't go before the jury" (R.. 301; see also R. 304).: How- 


ever, the court, recognizing the indisputable fact that the 
Government's question had brought the finding of competence 
to stand trial to the attention of the jury (albeit not in 
those same terms), said, "The only thing that is disturbing 
the Court is that counsel referred to it" (R. 301-02). 
It is firmly established in the District of Columbia 
that a report or finding of competence to stand trial must not 
be brought to the attention of a jury in any way whatsoever, 
18 U.S.C. §42e44 (1952) provides: 
"A finding by the judge that the accused is mentally 
competent to stand trial shall in no way prejudice 


the accused in a plea of insanity as a defense to the 
crime charged; such finding shall not be introduced 


in evidence on that issue, nor otherwise be brought 

to the notice of the jury." (Baphscis Supplied) 
This Court, in Taylor v. United States, 95 U.S. App. D.C. 373, 
378, 222 F.2d 398, 403 (1955), ruled that the "fair meaning" 
of that provision "is that. the jury shall not be told that 


‘the accused has been found competent to stand trial," even if, 


as in Taylor, it is not a "finding by the judge” that is in- 
volved but rather a report from St. Elizabeth's. The reason 
for this protection ts that whether or nota person is com- 


petent to stand trial is not in any way relevant to the 





1/ One cannot tell from the transcript whether the prosecutor 
eld Dr. Duval's letter in his hand as he asked the objection- 


able question. He did have it in his hand a moment later when 
he and appellant's counsel approached the bench (R. 302; 303). 


- 65 - 








, , Pp 
tah 9 eet in meee 


. 
~ 6 oe 


oh Ve 


. ha 
ae os 


~~ er * "ayer 
So we we §* te SO 


- 


e - 
maw Se ere tere - 


ee ee ee 
- 


PIEVOLS 


- . 
ere teed boa 
ws ee oe oO 


. 


; 
vated cis 3% 


=< =7,% 
_ar€, Pinte, 


SOS USEIO CS ed 





question of whether or not he is legally insane. The stand- 


ards and tests for the two questions are entirely separate 





and distinct, and the competence question is one solely for 
the court. See Lyles v. United States, U.S. App. D.C. 
? » 254 F.2d 725, 729-730 (1957), cert. denied, 


356 U.S. 961 (1958); Overholser v. Leach, No. 14,480, D.C. 
Cir., September 18, 1958, at n. 4 (Memorandum order). The 





statute and the cases construing it recognize that the jury 
might take the finding into account in deliberating upon the 
insanity question, to the obvious prejudice of the defendant. 
In Taylor, the trial court had told the jury that 
"we are not dealing with the question of his capacity to 
stand trial at this time because that has been established, 
by his having been released from St. Elizabeth's Hospital"; 





this Court held that statement to be a violation of the 
statute because "we cannot say it did not prejudice the de- 
fense of insenity.” 95 U.S. App. D.C. 373, 378, 222 F.2d 
398, 403 (1955). The trial court's statement in Taylor would 


seem a good bit less prejudicial, however, than the prosecu- 


| 
tor's leading question in the instant case; in Taylor the 


trial court identified the competence issue as a separate 
one and as one that was not of any concern to the jury, whereas 
in the instant case nothing but "a finding that he was of 
sound mind” (R. 298) came "to the notice of the jury.” 
18 U.S.C. §4244 (1952). Moreover, everything that the trial 





court in Taylor said was true; what the prosecutor's question 

in appellant's trial assumed -- that there had been te find- 
| 

ing that he [appellant] was of sound mind” -- was altogether 
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false. No such finding had been made; clearly the finding of 
competence to stand trial is in no legally relevant sense a 


finding of "sound mind" -- and surely a diagnosis of "socio- 


pathic personality disturbance” is not to be considered the 


equivalent of such a finding! | 
This Court made it clear in Durham v. United States, 





99 U.S. App. D.C. 132, 237 F.2d 760 (1956), that reference to 
a finding of competence to stand trial need not label it as 
such in order to violate the statute. There the trial court 
referred to the "last opinion” of the St. Elizabeth's authori- 
ties concerning the defendant's mental condition as bearing on 
the duration of his stay in the Hospital if found not guilty 
by reason of insanity; that "last opinion" had been (although 
the court did not tell the jury so) the Hospital's finding of 
competence to stand trial. This Court found the trial court 





to have “erred in calling the jury's attention to the letter.” 
99 U.S. App. D.C, at 133, 237 F.2d at 761. 

Nor is the prosecutor's remark any less prejudicial 
because it was in the form of an unanswered question. It was 
a@ leading question, to which a simple affirmative answer was 


obviously expected. The courts of this country have often 





held that the mere asking of a leading question suggesting the 
existence of facts that could not properly come before the jury 
constitutes legal error that can be cured only by the granting 
of anew trial. See, e.g., People v. Robinson, 273 N.Y. 438, 

8 N.E.2d 25 (1937); State v. Bolin, 177 S.C. 57, 180 S.E. 

809 (1935); State v. Baum, 47 Utah 7, 151 Pac. 518 (1915). See 
also Radinsky v. Ellis, 83 U.S. App. D.C. 172, 167 P.26 THS 





a 








7 et Sees 


-tsones 


Te ae 
Pay rie ee 
e 


oo RVG 


= ee 
Sat a 
of SIN Palen pes. 
. s ; 
e,é¢ 















(1945) (reference to ansurance in opening statement); Ingerick 


vy, Mess, 63 F.2d 233 (2d Cir. 1933) (allusion to 4nsurance in 


summation). 
Appellant was plainly prejudiced by the Government's 


violation of the statute so obviously enacted for the protec- 


tion of those in appellant's situation. The prosecutor put it 


in the minds of the jury that the appellant had been found 
“of sound mind” by the staff at St. Elizabeth's. The only 


way in which the matter could have been put in its proper 


light would have been for the jury to be informed that the 


"eanging"” to which the prosecution referred was merely @ 


finding that appellant was competent to stand trial -~- but 


that would have been in violation of, and would have deprived 


appellant of the benefits of, the protective statute. The 


trial court should have declared & mistrial; in default! of 


4ts having done 380, this Court should now assure appellant 


of the protection to which he is entitled by remanding this 


proceeding for a new trial. 
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VI. THE TRIAL OF THE APPELLANT WAS DEFECTIVE BECAUSE THE 
QUESTION OF DIMINISHED RESPONSIBILITY WAS NOT PRESENTED 
TO THE JURY | 
The jury were provided with an incomplete and in- 
adequate test of criminal responsibility -- or at least of 
responsibility for first degree murder -- because the question 
of diminished responsibility was not presented to them, 
In the words of this Court in Durham, "the fact 
finder should be free to consider all information advanced 
by relevant scientific disciplines.” 94 U.S. App. D.C. 228, 
238-239, 214 F.2d 862, 872 (1954). When this Court discarded 
the right-wrong rule.as an exclusive test: of criminal responsi- 
bility, it did so precisely because that rule failed ko 
take sufficient account of psychic realities and scientific 
Imowledge." 94 U.S. App. D.C. at 240, 214 F.2d at 874. 
One of the scientific facts accepted by contemporary psychia- 
trists is that mentally disordered offenders can be less than 
"insane" yet significantly less responsible, than criminals of 


normal intelligence and self control. This fact is a "psychic 


reality," part of the "information advanced” by the discipline 
of psychiatry. Yet this was never presented for the jury's 
consideration. ‘Thus the appellant was prejudiced in his 
right to have the full benefit of relevant scientific analysis 
of his condition. 
This error in the trial of the appellant was of this 
Court's making. In Fisher v. United States, 80 U.S. App. D.C. 
96, 149 F.2d 28 (1945), aff'd, Fisher v. United States, 328 
U.S, 463 (1946), this Court rejected the rule of diminished 
responsibility. And nearly five years ago this Court [post- 


poned reconsideration of that decision. Stewart v. United 
- 69 - 
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States, 94 U.S. App. D.C. 293, 297, 214 F.2d 879, 883 (1954). 
Therefore the appellant's counsel was forced to work within 
restricting rules shutting off full enlightenment to the jury; 
and the trial court, of course, was similarly restricted. 

The appellant's counsel did attempt to make! use of 
the requirement, in the statute defining first degree murder 
in the District of Columbia, that the accused be of “sound 
memory and discretion" ~-- a statutory element not present 
in the definition of second degree murder or other crimes, 
D.C. Oode §22-2401 (1951). He urged that the indictment 
was fatally defective in failing to allege that the appellant 
was of sound memory and discretion (R. 20-22, 65-66) . And 
he attempted otherwise to bring that statutory element to 
bear upon the appellant's case (R. 284). He even questioned 
one of the psychiatrists, Dr. Cushard, about these terms as 
applied to the appellant -- and was met, of course, with an 
impasse: the response that the appellant appeared to have 
@ good memory of the events of the fatal day and that! "dis- 
cretion" is not a medical term (R. 472, 483-84). 





But never was counsel able to advance the real point 
suggested by the statutory phrase -- that is, that a histurbance 
less than insanity can be considered by the jury as ai basis for 
a finding of guilt of a degree of murder less than first degree, 


Counsel was unable to advance that point because Fisher im- 


posed upon him the artificial framework that a man is either 


"sane" or he is "insane"; he is either fully responsible or 


he is responsible not at all. 
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We urge that reconsideration of this point, post- 


poned in the Stewart case, is now demanded. 


A. The rule of diminished responsibility can be 
limited to murder cases 


The rule of diminished responsibility theoretically 





could be applicable to any crime of which there are various 


degrees or for which there is a range of punishments, We 





believe, however, that it is only in murder cases or in non- 
murder capital cases that the rule has been adopted by the 
courts. In any event, we limit our discussion to murder cases. 
It appears that the rule is usually proposed or ap~ 
plied in terms of permitting the jury to consider evidence of 
a disordered mental condition, short of insanity, as bearing 
upon the question whether one accused of first aneroe murder 
had the requisite intent, premeditation, or deliberation. On 
this basis, it is possible for a jury to find an accused guilty 
of murder of a lesser degree, where that appears appropriate 
and just, when a mental disorder falls short of establishing 
lack of guilt by reason of insanity. ! 
As we have indicated, the statute applicable in the 
District of Columbia which defines first degree murder requires 
that the accused be of "sound memory and discretion." D.C. 
Code §22-2401 (1951). This requirement does not appear in 
the definitions of first degree murder in other jurisdictions, 
nor does it appear in the definitions of other crimes in the: 
District. We shall discuss the significance of this unique 
statutory requirement more fully below, Infra, pp. 87-89. Here 
we merely note that application of the rule of diminished re- 
sponsibility, in terms of this phrase in the definition of 
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first degree murder, might be simpler and more comprehensible 


to a jury than an application in terms of intent, premedita- 
tion, and deliberation. Such an application of the rule, 

moreover, would provide a convenient statutory basis for 
limiting the rule to first degree murder cases. ! 


B. Postponement of a reconsideration of Fisher 


s no longer appropriate | 
An exhaustive brief of an amicus curiae in the Stewart 


case advocated adoption of the rule of diminished responsi- 
pritty.— We refer the Court to that brief. We have checked 
much of the research reflected in that brief and have attempted 
to bring a portion of the learning on the subject up to date. 
Nonetheless the discussion in the earlier brief remains an 


important and helpful treatment of the problem, 





In the Stewart case this Court postponed reconsidera- 
tion of the Fisher case until there was an opportunity to 
"appraise the results of the broadened test of criminal re- 
sponsibility” formulated in the Durham case, which had been 
decided only a few days earlier. Stewart v. United States, 

94 U.S. App. D.C. 293, 297, 214 F.2d 879, 883 (1954). 

It is understandable that, at that time, there should 
have been caution for the Durham decision was a sharp departure 
from the preceding law and opened a large vista for the employ~ 
ment of psychiatric knowledge in the achievement of Justice. 

To have taken another step at the same time might have led to 
confusion. Communication between the appellate court, on the 
one hand, and, on the other, the trial courts, the bar, and 

the psychiatrists is difficult; it was doubtless wise to avoid 


attempting to communicate too much at one time. 


1/ Brief of the Amicus Curiae, pp. 32-62 and appends, Stenaxe 
v. United States, 94 U.S, App. D.C, 293, 214 F.2d 879 (1954). 
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The situation now is quite different from that pre- 
vailing at the time of Stewart. Albeit Durham is @ relatively 
recent decision in point of time, it has received extensive 
scrutiny. Not only in this jurisdiction but throughout the 
country, in legal and psychiatric circles, it has been the 
subject of much consideration, both sympathetic and critical. 
And since our bar is at least as alert to seize upon new 
points as is the bar of other jurisdictions, Durham has been 
advanced time and again in the trial courts and, in one or 
another aspect, has been brought before this Court for fur- 
ther review repeatedly, with helpful further discussion in 
this Court's later opinions. 

One problem has emerged which is clearly defined 
in this very case. The concept of "mental disease or defect” 
requires the drawing of lines no less than does the earlier 
concept of insanity. Mental illness cannot embrace every 
quirk of mind, Yet Durham did not locate that line, Durham 
left it to the jury to draw the line. Sooner or later, judges 
may have to draw a line (as in ruling on the question whether 
enough evidence of "mental disease" has been presented by a 
defendant to shift to the prosecution the burden of going 
forward). But whatever rulings there may be by judges, Durham 
contemplates, and rightly contemplates, that, in Aen een 
the jury is to draw the line. 


‘This places a heavy responsibility upon the psy- 


chiatrists. Since the jurymen have no real knowledge of 

psychiatric facts, and (what 1s worse) are undoubtedly mis- 
led by the need to use the word "insanity" in describing to 
them the verdicts they may return, the psychietristel have a 
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great burden of trying to educate the jurymen in the brief 
span of their testimony. The very form of the educational 
process, moreover, adds to the difficulty, for the question- 
and-answer form of testifying is a peculiarly awkward means 


of instruction. Moreover, the jurymen who are to be instructed 


are sitting on the sideline. They are not participating in 


the discussion by asking questions. 
Thus the psychiatrists have to weigh every word 
with great care, Even the nuances of their words can be 
decisive. | 
Therefore when they characterize a given condition 
as a mental disease or defect, or as not a mental disease or 


defect, they may well be determining guilt or innocence. We 





argue in this brief that, where testimony in those terms is 
permitted, the trial court must take special pains in its 
instructions to make sure that the jury understands the sig- 
‘nificance of their testimony. But whatever pains the trial 
court takes -- and even if psychiatrists were not to be per- 
mitted to testify in those terms -- there is no getting away 
from the cold fact that what psychiatrists say goes far toward 
determining what is to happen to an accused. | 
Psychiatrists are human, With such a heavy respon-= 
sibility in the administration of justice it would wes in- 
evitable that they must take into account -- whether consciously 
or subconsciously -- the probable legal consequences (in terms 
or the effect upon a jury) of their forms of expression and 
classifications. | 


When there are only two alternatives among the legal 





consequences -- death by electrocution or committal to St. 
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Elizabeth's -- the psychiatrists are placed in an almost im- 


possible position. They know that the mind does not admit of 





such black or white treatment. Consequently it would be the 
most natural thing in the world -- since they are human -- 
that the psychiatrists would conclude that, if they ane to 
err, they should err on the side of insanity rather than on 
the side of electrocution. And, given only the two alterna- 
tives, it would not be surprising to find them e anding the 
category of mental disease or defect more than they would if 
their categorization had no legal significance, 
Conceivably that could happen in the case of a 
psychiatrist's view of the sociopathic personality disturb- 
ance. Here is a rather muddy category of persons between the 


neurotic and the normal as to whom psychiatric knowledge has 





been so unsatisfactory that, apparently, the doctors have 

very little idea of how to try to treat them. That there is 
something wrong with these people is clear; what is wrong is 
not so clear. Conceivably a psychiatrist might reason some- 
what as follows: We psychiatrists cannot be sure what to say - 
of these people; we know that there is something wrong with 
them, and it can be quite dangerously wrong, especially when 
coupled with low intelligence; we had better tell the jury 





frankly that something is wrong -- which means describing 
them as "111" since that is what the law requires for ia jury- 
man to understand that something really is wrong -- and let 
the jury decide what to do. 
The essential point is that, faced with only the 


two alternatives -- electrocution or St. Elizabeth's -- the 
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psychiatrists will naturally incline to err, if err they must, 
so as to avoid an almost certain electrocution. For electro- 
cution is very sudden and very final. | 
Yet such error may not be best for society. So= 
ciety has an interest in having consigned to St. Elizabeth's 
only those who should be consigned there. | 
Thus it is eminently desirable that the psychiatrists 
be given more than the two alternatives, that they have the 
freedom to speak in terms which will come closer to the reality 


of their own psychiatric shadings and doubts without) incurring 





the awful risk of electrocution of a disordered person. if 
the psychiatrists know that there is a third alternative -- 
diminished responsibility, or second degree murder -- they 
will be encouraged to speak more freely and more candidly. 
The life imprisonment for second degree murder may not be 
the desirable psychiatric treatment -- in the case of some 
sociopaths, apparently, imprisonment is a very bad form of 
treatment, supra, p. 44n. 1 -- but at least it is not as 


irrevocable as death; someday, before the life prisoner has 





passed on, society may have progressed to the point where 
something more suitable can be done, whereas electrocution 


ends everything. 





This problem, we submit, is inherent in the situation, 
however much more experience there may be with Durham. Durham 
is just as either-or as M'Naughton, with or without Smith. 

What society needs, what the psychiatrists need, and what 

the jury needs is a third alternative in murder cases. If 
we are right in urging that need, postponement of its con- 
sideration will do no good -- for the Durham rule, however 
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it may be further elaborated, can never deal with that 
need. | 
C. Medical and legal experts support the rule of 
diminished res SReTpLITt ana Its application 

0 the appelian | 
The fact of degrees in individual responsibility is 





well established by psychiatric knowledge. White's statement 
@ quarter of a century ago has since been confirmed beyond 

1 | 
question: 


"To conceive that an individual is either abso- 
lutely responsible or absolutely irresponsible is 
to fly in the face of perfectly patent facts that 
are in everybody's individual experience and is 
only comparable to: such beliefs of the Middle Ages 
that a person is possessed of a devil or is not po- 
ssessed of a devil, and therefore is or is not a 
free moral agent." White, Insanity and the Crim- 
inal Law 89 (1923) | 





More modern writers on psychiatry affirmatively 
recommend legal recognition of this fact of diminished respon- 
sibitity — This is a significant step, for, according to 
the more conservative view among psychiatric experts, it is 
not possible at this time to determine the precise degree of 
responsibility in an individual case. This is the view ex- 
pressed in a report of the GAP Committee ‘on Psychiatry and 


1/ The Brief of the Amicus Curiae in the Stewart cere 94 U.S. 
pp. D.C, 293, 214 F.2d 879 (1954), cites the following in sup-~ 
port of this proposition: . Abrahamsen, Crime and the’ Human Mind 
186 (1944); Guttmacher and Weihofen, Psychiatry and the Law 
404433 (1952); Healy, The Individual Delinquent 30 (1917); 
Hoag, Crime, Abnormal Minds and the Law 77 (1923); Zilboorg, 
The Psychology of the Criminal Act and Punishment 45/ (1954); 


Aschaffenburg, Psychiatry and the Criminal Law, 32 J. Crim. 
L., C. & P.S. 3, S- ; esponsibility, 
30 J. Crim, L., C. & PLS. ee (ioho ys PecRIng. Popetet Tee 


8 
Sanity, 25 J. Crim. L.,; C. & P.S. 175 (1934). 





| 
2/ The Brief of the Amicus in the Stewart case, supra, cites 
ccRach 


e following in support of this proposition: Gu er and 
Weihofen, Psychiatry and the Law 428-433 (1952); Overholser, 
The Psychiatrist and the Law 44-46 (1953); Weihofen and Over- 


holser, Mental Disorder Affecti the Degree of Crime, 56 Yale 
L. J. 959 (1947). 
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Law. Group for the Advancement of Psychiatry, 


Crimin | Re- 


sponsibility and Psychiatric Expert Testimony, 6 n. 1 (Rep. 


No. 26, May 1954) (hereafter cited as GAP Report). Yet this 


tion of diminished responsibility. The Report states: 


"a further extension of our knowledge of the 
forces of unconscious life 4nvites a corresponding 
extension of its application in legal welfare to a 
number of persons whose antisocial behavior does 
not fit into the current medical description of 
the psychotic and who are likewise beyond the le- 
gal definition of insanity. With the increasing | 
acceptance of psychological knowledge a larger 
part of society should be exempt from mere im- 
prisonment, and at the same time removed by com-. 
mitment from the opportunity for destructive be- | 


havior. GAP Report 2. 1/ 


‘did not deter the Committee from recommending legal recogni- 


The Report of the Royal Commission on Capital Punish- 


ment, issued in 1953, which incorporates the views of ithe 


British Medical Association, also recommends that mental de- 


fectives be brought under the rule of diminished responsibility. 


"here can be no doubt that, in the feebleminded, 





judgment, moral sense and appreciation of right and 
wrong are defective, and the power of self-control 


4s substantially less than that of a normal person 


. « ee There may be cases in which these defects: of 


intellect and of self-control are so great as to 
justify those affected by them being held wholly 
4drresponsible. On the whole, however, medical 
witnesses appeared to consider that, save in ex- 
ceptional cases, the feebleminded should be re- 

garded as having diminished responsibility rather 
than as being wholly irresponsible, and we accept 


this view.” Report of the Royal Commission on Capi- 
tal Punishment, . > $ see also P - 





pr. Manfred Guttmacher would extend the rule to psychopaths 


(now more often termed sociopaths) "who know right from wrong 





1/ In this passage the Report applies the psychiatric fact: 
© the need for a type of commitment different from imprison- 


ment. Here, of course, we are net. dealing with the 


of the type of commitment. 
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and are not possessed by an irresistible impulse . . . but 
| 


are entirely incapable of controlling their behavior." See 


Guttmacher, "Practical Difficulties with the Present criteria 


of Responsibility and Possible Alternatives," in the American 
Law Institute's Model Penal Code, Appendix B §4.01 at 176-77 
(Tent. Draft No. 4, 1955). | | 

The appellant is clearly within the class of mentally 


disordered persons. contemplated by these authorities. ‘The two 
psychiatrists who examined the appellant most closely testified 
that he possessed a sociopathic personality (R. 293-291, 326), 
and they found the appellant to be within the borderline group 
between definite mental defectives and persons of dull-normal 


intelligence (R. 295, 308, 330). The influence of a sociopathic 





personality disturbance on individual responsibility seems 
obvious. Noyes & Kolb, Modern Clinical Psychiatry 547-548 (5th 


ed. 1958); Ewalt, Strecker & Ebaugh, Practical Clinical Psychi- 
atry 257 (8th ed. 1957). When this mental disorder is coupled 





with an exceedingly low degree of mentality bordering on feeble- 
mindedness, as it is in this appellant, the possibility of 
moral restraint -- i.e., responsibility -- approaches the 
| 
vanishing point. Thic is forcefully brought out in the authori- 
tative treatise of which Dr. Overholser is co-author: | 
"It is often said that he [i.e., the. psychopath] is 
unable to learn from experience, He is the fellow 
who, having once been burned, braves the. fire again; 
he thinks that this time he will get away with it. 


He may be intelligent, up to the point of genius, or 
he may be unintelligent, down to mental deficiency. 


The combination of mental defect and psychopathy | 

roduces the derective delinquent, who i Tiel to 
Bs a dangerous es because = poor intel Tigence 
exercises no caution or restraint over his behavior. 
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Some of our more progressive states have separate | 
institutions for this class of defectives, since 
they are troublemakers in the training schools and 


eannot be dealt with as the other ‘children! are." 


Overholser & Richmond, Handbook of Psychiatry 186 
(1947). (Emphasis added) 


Legal writers also strongly advocate the recognition 





of the fact of partial culpability in the administration of law. 
As early as 1925 Glueck recommended ". . . the adoption of the 
concepts of semi-responsibility and habitual criminality with 
their medico penal connotations." Glueck, Mental Disorder and 
the Criminal Law 388. The theory of Clarence Darrow in the 
Loeb-Leopold case, in the van of legal thinking thirty-four 
years ago, has now become widely accepted. | 
The Model Penal Code §4.02 (Tent. Draft No. 4, 1955) 


expressly provides for diminished responsibility to the extent 





that it admits evidence of "mental disease or defect" to prove 
"that the defendant did or did not have a state of mind which 
4s an element of the offense" and (in the event a provision for 
capital punishment at the discretion of the court or the jury 
is incorporated into the Code) to reduce the sentence for a 


capital offense to life imprisonment. In fairness it must be 


recognized that the authors of the Code limit "mental disease 


or defect" as follows: 


'the terms 'mental disease or defect! do not) 
include an abnormality manifested only by repeated 
criminal or otherwise anti-social conduct." Model 
Penal Code §4.01(2) (Tent. Draft No. 4, 1955). 


The following are cited in the Brief of the amicus in the 
Weihofen, Insanity as a 





§64 (12th ed. 1932); Hall, 
bility, 45 Col. L. Rev. 67 


99 U. ra. L. Rev 
3. Crim. L., C. & P 


2/ Stone, Clarence Darrow for the Defense 407 (1941). 
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The comment on this section indicates that this provision was 
4ntended to exclude psychopathic personality disturbances from 
the terms "mental disease or defect." Model Penal Code at 160. 
But the comment has in mind only one type of sociopaths -- that 
is, those persons defined in the exclusionary provision of the 
Model Code: persons with an "abnormality manifested only by 
repeated criminal or otherwise anti-social conduct." Modern 
psychiatry plainly indicates that the class of sociopaths in- 
cludes much more disorder than that. Thus the writers describe 
the sociopath's "“compulsive-like behavior," his "“anability to 
form mature judgments" and "to postpone satisfactions," and his 
"lack of appreciation and understanding of the consecdences® of 
his acts. Ewalt, Ebaugh & Strecker, Practical Clinical Psychi- 
atry 257-60 (8th ed. 1957); see also Noyes & Kolb, Modern 
Clinical Psychiatry 547-48 (5th ed. 1958); Overholser & Richmond, 
Handbook of Psychiatry 211 (1957). Moreover, the appellant 
would be entitled to the benefit of the provision for dimin- 
ished responsibility in the Model Penal Code for another reason, 
for, in addition to being a sociopathic personality, his 
intelligence closely approaches that of a mental defective 
(R. 295, 308, 330, 455). | 
Another, and perhaps clearer, expression of 'the rule 


of diminished responsibility is found among the recommendations 


set forth in the Interim Report of a Subcommittee of the Gover- 
nor's Conference on the Defense of Insanity, submitted to Gover- 
nor Harriman of New York on May 28, 1958, at p. 5: | 


"We think the statute should explicity pro-| 
vide that 'evidence that the defendant suffered 
from a mental disease or defect shall be admis- 
Bible whenever it is relevant to prove that the 
defendant did or did not have a state of mind 
which is an element of the offense charged.' 





"The reason for the proposal is that some | 
courts in the United States decline for reasons | 
of policy to accord to evidence of mental disease 
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or defect an admissibility coextensive with its 
relevancy to prove or disprove a material state of 
mind. In the District of Columbia, for example, — 
evidence of mental disease is not admissible in a 
first degree murder case to prove that the de- 
fendant was incapable of the deliberation neces- 
sary for conviction, a result sustained by the 
Supreme Court of the United States. See Fisher v. 
United States, 328 U.S. 463. There is at Teast an 
intimation in People v. Moran, 249 N.Y. 179, that — 
the law of New York is otherwise, that in deter- 
mining whether a defendant could deliberate, mental 
disorder, whatever its degree, is a feature of the 
evidence to be considered. This is so plainly 
right, in our view, in point of policy, that any 
doubt upon the issue ought to be dispelled in a 
revision of the statutes on this subject.” 








Nowhere is the need for the rule of diminished re- 
sponsibility as dramatically presented as in cases, like the pres- 


ent one, involving a mandatory death penalty. RC. Code §22-2404(195)), 


It is patently unjust to inflict death on those so 


mentally disordered as to be only partially answerable for 


their crimes. The Model Penal Code states that its provision 
for diminished responsibility -- | 


"  . . accepts the view that substantial | 
impairment of capacity, even though insufficient | 
in degree to establish irresponsibility, should 
be regarded as a factor favorable to mitigation _ 
of capital punishment, in so far as capital punish- 
ment is employed. A provision of this kind would, 
indeed, reduce the practical importance of the | 
4ssue of responsibility, since that issue is al- | 
ways most acute when capital punishment is involved.” 
Comment §4.02 at 193. | 


This is also the view of Dr. Manfred Guttmacher in his corres- 


pondence with Professor Wechsler, reprinted in the Model Penal 
Code, Appendix B §4.01 at 187. And the Report of the Royal 
Commission on Capital Punishment states with reference to the 
British Medical Association: | 
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“The Association believes that there are men- 
tally abnormal persons charged with murder who 
cannot be absolved from all responsibility but 
whose responsibility should be held to be so 
reduced, through defect of reason or disorder 
of emotion resulting from disease of the mind, 
as to make it undesirable that they should suf- 


fer the extreme penalty." Report of the Royal 
Commission on Capital poretiente Cmd. 0532, 


1 


D. The rule of diminished responsibility has been 
accepted in many States See eM ee aT 


The rule of diminished responsibility has already been 
expressly recognized by the supreme courts of ten of the Statest 
A comprehensive study of the doctrine of diminished responsi- 
bility and of its acceptance by State courts as of April 1954 
was included in the Brief of the Amicus Curiae in the Stewart 
case. The amicus there found that the doctrine was definitely 
accepted in eight States. Since then two more States, 
Nebraska and Nevada, have also adopted the doctrine, | 
and one of the eight States which had accepted 


1/ California: People v. Wells, 33 Cal. 2d 330, 202 F.2d 53 
945); People v. Johnston, 48 Cal. 2d 78, 307 P.2d 921 (1957). 

Colorado: Ingles v. People, 92 Colo. 518, 22 P.2d 1109 (1933 
tk v. People, 131 Colo. 353, 281 P.2d 806 (1955), aff'd 13 

Colo. 535 (1958); Becksted:v. People, 133 Colo. 72, 292 P.2d 

189 (1956). Connecticut: State v. Johnson, 40 Conn. 136 (1873); 

Anderson v. State, 43 Conn. 514 (1876); State v. Donahue, 141 

Conn. 656, 108 A.2d 364 (1954). Indiana: Aszman v. State, 123 

Ind. 347, 24 N.E. 123 (1890). Nebraska: Washington v. State, 

165 Neb. 275, 85 N.W.2d 509 (1957). Nevada: Fox v. State, 

Nev. » 316 P.2a°924 (1957). New York: People v. Moran, 

249 N.Y. 179, 163 N.E. 553 (1928). Ohio: Cottel v. State, 

12 Ohio C.C.R. 467 (Summit County Ct. 1896), rev'd per curiam 

on other grounds with statement that there was no other error, 

55 Ohio St. 666, 48 N.E. 1111 (1896). Utah: State v. Green, 

78 Utah 580, 6 P.2d 177 (1931). Wisconsin: Hempton v. State, 

111 Wise. 127, 86 N.W. cae 1901); Oborn V. State, 143 Wisc. 

249, 126 N.W. 737 (1910). | 
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the rule by 1954 has recently incorporated an aspect of the 
rule into its statutes— | 

As a matter of fact, the amicus in the Stewart case 
pointed out: 


"Today in the great majority of jurisdictions 
where the sentencing authority has discretion with 
respect to capital punishment, and where the ques- 
tion has been passed on, evidence of mental abnor- 
mality not amounting to insanity is admissible as 
going to the exercise of that discretion." Brief 
of the Amicus Curiae, p. 47 (and see cases there 
cited), Stewart v. United States, 94 U.S. App. D.C. 
293, 214 F.2d 879 (1954). | 





Of course this means that, whether or not in a particular case 


1/ The Colorado legislature amended its penal code in 1955 
with the following provision: 


"If one of the defenses of the defendant is in- 
sanity, it must be pleaded at the same time with 
other pleas, unless it is to be the sole plea to 
the charge. It must be pleaded orally, either 
by defendant or by his counsel, in the form, 'not 
guilty by reason of insanity at the time of the 
alleged commission of the crime.' A defendant | 
who does not thus plead not guilty by reason of | 
insanity shall not be permitted to rely on in- 
Sanity as a defense to any accusation of crime; 
rovided, however, that evidence of mental con- 
iTeion may be offered In a proper case as bear- | 
upon the capacity o e accused to form the | 
Specific ént essential to constitute a crime," 
OL1O,. Rev. at. ~O- upp. ° mphasis 
added) 


Although the statute is not in terms limited to murder cases, 
the only decision we have found which mentions the 1955 amend- 
ment merely states that the provision will apply on remand of a 
case of first degree murder for a new trial. Becksted v. People, 
133 Colo. 72, 292 P.2@d 189 (1956). | 
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the court uses the term "diminished responsibility," the re- 


sult reached in most States is virtually the same, as 2 
practical matter, as the frank employment of the rule lof 
diminished responsibility as we have proposed it. 
States which have expressly adopted the rule have 
done so by permitting the jury to consider evidence of mental 
disorder not amounting to legal insanity as relevant to the 


possible absence of the elements of intent, premeditation or 





deliberation necessary for a conviction of first degree . Ee 
murder. The rule is clearly stated in a New York decisions 


"Reebleness of mind or will, even though not 
so extreme as to justify a finding that the 
defendant is irresponsible, may properly be 
considered by the triers of the facts in de- 
termining whether a homicide has been commit- 
ted with a deliberate and premeditated design 
to kill, and may thus be effective to reduce 
the grade of the defense." People v. Moran, 
2h9 N.Y. 179, 163 N.E..553 (1938) wae 


The Supreme Court of Nevada states that it has rejected the 
doctrine of diminished responsibility. That statement, how- 
ever, is incorrect for, although the court refuses to permit 
evidence of mental disorder not amounting to insanity) on the 
issue of capacity to premeditate or deliberate, it does admit 








Oe ee sha 





such evidence, if joined with other evidence such as @ show- 
ing of "tensional circumstances," on the factual issue as to 
whether the defendant did actually premeditate or deliberate. 
In declaring that evidence of mental disorder is relevant on 


the state-of-mind issue, the Nevada court expressly overruled 


an earlier contrary decision. Fox v. State, Nev. » 


» 316 P.2a 924, 927 (1957). | 
E. It is anomalous to limit the rule of diminished 


responsibility tO cases where the lessened 
capacity springs Irom Oxication 


In the District of Columbia the benefit of a rule of 





diminished responsibility is extended to those who, though 
otherwise possessing normal intelligence and control, have 
voluntarily abandoned such control through excessive drink- 
snes This Court has even held that one who deliberately 
nerved himself with alcohol in preparation for murder is en- 


titled to the defense of intoxication. Sabens v. United 
States, 40 App. D.C. 440 (1913). And this case was cited 





with approval only recently when this Court declared: 


"In first degree murder trials, the degree of 
drunkenness need not be so great. In addition! to 
intent, first degree murder requires deliberation 
and premeditation, and drunkenness may more readily 
negate these elements, and may thus reduce the ide- 
gree of the offense." Heideman v. United States, 
No. 14,414, D.C. Cir., September 25, : | 


| 


1/ See, e.g., Bishop v. United States, 71 App. D.C. 132, 
O7 F.2d (1939); MeAffee v. United States, 72 App. D.C. 
60, 111 F.2a 199 (1940). 


The Brief of the Amicus Curiae, p. 42 n. 16, Stewart v. 
United States, 94 U.S. App. D.C. 293, 214 F.2a 879 (1954), 
cites decisions from fourteen States holding that evidence 
of intoxication is admissible on the issue of the intent 
necessary to constitute a specific crime. To the cases 
there cited the following cases from two additional States 
Should be added: Quick v. State, 60 Okla. Cr. 229, 62 P.2d 
1279 (32343 Mullendore v. State, 183 Tenn. 53, 191 S.W.2d - 
149 (1945). 
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It is utterly anomalous that, at least in murder 
cases, the same rule of diminished responsibility is not ap- 
plied where an accused suffers from impaired control involun- 
farily due to mental disorder or disturbance. 

F. The rule of diminished responsi pat is consistent 
W e Code o e District of Columbia an e 
This Court unquestionably has the authority to set 





out a completely adequate test.of responsibility -- a test 
that will permit the jury to consider evidence of mental dis- 
order less than insanity as grounds for a finding of dimin- 
ished responsibility and for a reduction of the crime from 
first to second degree murder. See Fisher v. United States, 
328 U.S. 463, 476 (1946); Durham v. United States, 94.U.S. 
App. D.C. 228, 240, 214 F.2d 862, 874 (1954). 


But in addition there is a statutory provision on 
which to base the rule of diminished responsibility, This 
is the requirement, unique to the District, that one convicted 
of first degree murder be “of sound memory and discretion." 
D.C. Code §22-2401 (1951). ‘The phrase does not appear as 


an element of any of the other crimes defined in the Code. 





This omission is significant because, if absence of) 

memory and discretion" be strictly limited to legal 

(Supp. J.A. 7), then the phrase should also have been included 

in the definition of second degree murder, adopted at the same: 

time, since legal insanity has long been a complete defense 

to any crime. : 
There is no need to read a static meaning into this 


statutory phrase. The term, “of sound memory and discretion,” 
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has a long history in the common law dating back at least to 
Lord Coke as well as to Blackstone. See 3 Coke, Institutes 


*47: 4 Blackstone, Commentaries *194; Hill v. United! States, 


—e 


22 App. D.C. 395, 402 (1903). It was introduced by statute 





into this jurisdiction along with the degrees of murder when 
the District Code was first enacted. 31 Stat. 1321 (1901). 
It is obvious that the phrase had a far different meaning in 
Coke's age from its meaning in 1901. And even since the en- 
actment of the phrase in the District Code it is clear that 
"sound memory and discretion" has, at least by implication, 
taken on varying meanings as different tests of complete 
irresponsibility have been recognized by this Court. 
Moreover, the statutory provision was intended 

merely to import the common law definition of the crime. See 
Hill v. United States, 22 App. D.C. at 401-402; cf. Durham v. 
United States, 94 U.S. App. D.C. 228, 240 n. 45, 214 F.2d 862, 
874 n. 45 (1954). It is a natural and proper feature of the 


fusion of statutory and common law in this country that, as 





Justice Stone has remarked, "legal doctrine, with due regard 
to its continuity, can be constantly molded to the social and 
economic needs of the Eanes Stone, The Common Law in the 
United States, 50 Harv. L. Rev. 4, 21 (1936). Justice Stone 
also stated that he could -- | 


| 
1/ Courts have frequently referred to the elasticity of the 
common law. See, e.g., Funk v. United States, 290 U.S. 371; 
383-386 (1933) and cases cited there, in which Justice 
Sutherland declared: 


"Tt has been said so often as to have become | 
axiomatic that the common law is not immutable | 
but flexible, and by its own principles adapts | 
itself to varying conditions.” 290 U.S. at 383, 
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", . . find in the history and principles of the 
common law no adequate reason for our failure to 
treat a statute much more as we treat a judicial 
precedent, as both a declaration and a source of 
law, and as a premise for legal reasoning." id. 
at 13. | 


Certainly in the case of a statute which was intended merely 
to express common law concepts, it is proper that the appli- 
cation of the statute should evolve with expanding psychiatric 
knowledge -just as the common law itself reflects the widening 


horizons of modern thought. 





As we have suggested, the use of this statutory pro- 
vision would seem to be a desirable and practical means for 
permitting the play of the rule of diminished resporsibility. 
in a case of alleged first degree murder, and so to avoid 
the subtleties of applying the rule in terms of intent, pre- 
meditation or deliberation. However, the fact is that the 
latter application of the rule has: been found practical in 
other jurisdictions, and it is in such terms that the rule 
of diminished responsibility on account of intoxication has 
been applied in this jurisdiction. | 


G. The need for the adoption of the rule of diminished 
pesponsroeiity is especialy acute because jor the 


mandato eat ena n s jurisdic in 





Only in two of the States is there a mandatory 
death penalty for first degree murder -- Louisiana and 


| 
Vermont. Thus the mandatory death penalty in this jurisdic- 


tion is nearly unique. 
The need for the rule where the death penalty is 

mandatory is obvious enough. Elsewhere, with discretion in 

the court or the jury, there is some room for suiting the 


punishment to the crime even where the rule has not been 
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adopted explicitly. And, as the amicus brief in the Stewart 
case pointed out, supra, pp. 84-85, it seems that in the 
large majority of cases, where there is such discretion and 
where the question has been passed on, there is a rule of 
diminished responsibility, as a practical matter, even though 
it may not have been acknowledged explicitly. Moreover, the 
very fact that the ten States which have explicitly adopted 
the rule did so despite the fact that the death penalty was 
not mandatory should be a sufficient indication of how 
strongly the psychic reality underlying the rule appeals to 
thoughtful judges. 


How much more appealing, therefore, should that 


reality be where, as here, the final, extreme penalty must 
be imposed. For here there is no way, save by recognition 
of the rule we urge, whereby either court or jury can avoid 
putting to death persons whose moral guilt is far less than 
a drunkard 's and certainly far less than @ person possessed 


of norma? faculties of thought and control. 
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VII. A NEW TRIAL SHOULD BE GRANTED BECAUSE OF IMPROPER PROCEDURE 
RESPECTING THE DETERMINATION OF THE APPELLANT'S COMPETENCE 
TO STAND TRIAL 
Appellant's counsel filed a motion, prior to trial, 
for the designation of private psychiatrists, at Government ex- 
pense, to examine the appellant to determine whether he’ was 
temporarily insane at the time of his alleged commission of 


the offense charged. The motion recited the appellant's indi- 
gency (J.A. 46). 


This motion was not granted. Instead Judge Schweinhaut 


entered an order committing the appellant to St. Elizabeth's 
Hospital for sixty days for a mental examination. The order 
provided that there should be written reports by two peychia- 
trists on the appellant's competence to stand trial. It pro- 
vided further that the Superintendent of the Hospital Nin his 
selection of two psychiatrists to perform such an examination 
and submit such reports shall not include Dr. William G. Cushara" 
because Dr. Cushard had already performed an examination at the 
instance of the Government (J.A. 45). Later the period of the 
original commitment was extended for two weeks upon representa- 
‘tions of the Une States Attorney that such extension was 
required "in order to arrive at a determination of the defendant's 
mental condition, without the services of a physician attached 
to the staff of Saint Elizabeth's Hospital, who ao SS of his 
previous opinion in this case, was eliminated from this deter- 
mination" (J.A. 44). 
The reports from two psychiatrists called for in this 





order were never received. Instead Dr. Duval, the Assistant 


Superintendent of the Hospital, filed a letter, referring to 


Ole 











Judge Schweinhaut's order, stating that the appellant's case had 
been studied intensively, that he had been "examined by several 
qualified psychiatrists attached to the medical staff," that 
the case was reviewed in detail at a medical staff conference, 
and that, "we conclude, as the result of our examinations and 
observation, that Mr. Comer Blocker is mentally competent to 
understand the proceedings against him and to properly assist in 
his own defense" (J.A. 43). | 
Since this letter from Dr. Duval did not constitute a 
report of two psychiatrists,as called for in Judge Schweinhaut's 
order, the appellant's counsel requested the court below to 
postpone trial (J.A, 42). Trial was postponed for oneliday, to 
enable counsel to consult with the St. Elizabeth's psychiatrists 
who had examined the appellant (R. 3-4). Since two such psy- 
chiatrists were to appear at the trial, appellant's counsel 
advised the trial court, at the outset of the tril, that this 
"should be considered as probably constituting compliance with 
the order" (R.4). 
Dr. Cushard testified at the trial for the Government. 
He stated that he did examine the appellant during his commit~- 
ment at St. Elizabeth's “in the course of my official duties" 
but that he took no part in the "determination" of competency 
made at the staff conference (referred to in Dr. Duval's letter); 
although he was present at that conference he "didn't give any 
opinion and didn't enter into it" (R. 461). It also appears 
that Dr. Cushard is the immediate superior of Dr. Cody and Dr. 
Platkin, two staff psychiatrists who examined the appellant 


and who testified at the call of the defense; in fact, Dr. Cody 
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is Dr. Cushard's assistant (R. 446, 461-62). Indeed, it would 

appear that Dr. Cushard was in charge of the section of the 

Hospital where the appellant was examined (R. 446). | 
There was never any judicial determination of the 


appellant's competency to stand trial, nor was such competency 





noted in the record. | 
In Watson v. United States, 98 U.S. App. D.C. 221, 
223, 234 F.2d 42, 44 (1956), "psychiatrists engaged by the 
Government advised the United States Attorney that appellant 
was competent" to stand trial. But "the file disclosed no 
order" that he was competent.. 98 U.S. App. D. C. at 223 relays 
234 F.2d at 44n. 2. This Court held that, while examination 
by this Court of the written record of the testimony of the 


appellant in that case confirmed the conclusion that he was 


competent to stand trial, "still, on a new trial, there should 


be a determination of competency, to be noted of record, pur- 


suant to statute." 98 U.S. App. D.C. at 223, 234 F.2a at 44. 





In Gunther v. United States, 94 U.S. App. D.C. 243, 
215 F.2d 493 (1954), this Court reviewed the legislative his- 
tory of a statute applicable to determinations of competency 
to stand trial (if this statute is no longer applicable to 


the District,it is at least cognave to the presently applicable 





statute). That history shows that Judge Magruder, Chairman of 





the Committee of the Judicial Conference which drafted the 





statute, explained to the Senate Committee that, apart from the 
statute in question, | 
"St is the power and duty of the judge to be | 


assured the man is competent to stand trial." 
94 U.S. App. D.C. at 245, 215 F.2d at 406. 
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In short, the statutes applicable to pre-trial mental examina- 


tions and determinations of competency provide a procedure to 





be followed in certain circumstances, but they do not modify 
the basic duty of a court, apart from statute, to determine 
competency when competency is brought into question. See also 
opinion of Judge Fahy in Contee v. United States, 94 U.S. App. 
D.C. 297, 301-02, 215 F.2d 324, 329-30 (1954). This| "view was 
embedded in the statute." Gunther v. United States, 94 U.S. 
App. D. C, at 245, 215 F.2d at 496, 
It follows that, in this case,it was erroneous for 
the court below to have permitted the appellant to be tried 
without making any independent determination of his competency . 
Competency was brought into question by Judge Schweinhaut 's 
order. Nothing followed except the letter from Dr. Duval -- 
which did not comply with the Judge's order. There was not 
even a record entry of the appellant's competency. 
Moreover the Judge's order called for examinations 
and reports with Dr. Cushard excluded. It is submitted that 
in the circumstances the spirit, if not the letter, of this 


exclusion was violated by Dr. Cushard's admitted attendance at 


the staff conference and his apparent participation in the 
examinations. : 
In the Gunther case, this Court held that where there 
had not been the requisite judicial determination of competency, 
after receipt of an administrative report of competency, there 
need not be a new trial if, upon remand, the trial court were 
to determine that the appellant there had been competent when 
tried. It was pointed out that the psychiatrist making the 
report of competency was still available and that judicial 
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determination might be feasible nunc pro tunc. 94 U.S. App. 


D.C. at 246-47, 215 F.2d at 497. | 


Here, we submit, there can be no possibility) of a 

proper nunc pro tunc determination. In the first place, the 
original psychiatric report by Dr. Duval was made at a| time 

when the Hospital regarded a sociopathic personality disturbance. 
as not a mental illness; that view has since been determined 

to have been incorrect,as Dr. Duval himself testified in the 


Leach case. In the second place, the presence of Dr. Cushara 





at the staff conference, and his inevitable influence thereon 





as the superior officer in charge, contrary to the order of 
commitment, deprives the psychiatric report of the wholly inde- 
pendent character envisaged by the committing Judge; hence the 
case is as though no report had been received, and in those 
circumstances a new trial is necessary. Perry v. United States, 
90 U.S. App. D.C. 186, 195 F.2d 37 (1952); Wear v. United 
States, 94 U.S. App. D.C. 325, 218 F.2d 24 (1954). | 
Nor can it be suggested that appellant's counsel 
waived the failure to make a judicial determination of! compe- 


tency. His statement that Judge Schweinhaut's order was “proba- 


bly" complied with was, in context, only directed to his interest 





in securing psychiatric witnesses, for which he was dependent 
upon the Government (R. 3-4) and did not even advert to the 
absence of any judicial determination of competency. Nor was 
counsel aware, until Dr. Cushard testified late in the trial, 
of Dr. Cushard's relationship to the administrative examination 


| 


and determination. 


Finally, we submit that a judicial determination of 


competency cannot be waived by counsel. Reason appeared to 
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Judge Schweinhaut to raise the question. Once the question 
4s raised it must be determined ultimately by the court itself 


-- counsel cannot take the matter into his own hands, 





CONCLUSION 


Wherefore, this case should be remanded for a new 


Respectfully submitted, 





/s/ HOWARD C. WESTWOOD 
Howard C. Westwood 
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Fed. R. Crim. P. 33: 


APPENDIX 


18 U.S.C. § 4244 (1952): | 


"Whenever after arrest and prior to the imposi- 
tion of sentence or prior to the expiration of any 
period of probation the United States Attorney has 
reasonable cause to believe that a person charged with 
an offense against the United States may be presently 
insane or otherwise so mentally incompetent as to be 
unable to understand the proceedings against him jor 
properly to assist in his own defense, he shall file 
a motion for a judicial determination of such mental 
competency of the accused, setting forth the ground 
for such belief with the trial court in which proceed- 
ings are pending. Upon such a motion or upon a similar 
motion in behalf of the accused or upon its own motion, 
the court shall cause the accused, whether or not pre- 
viously admitted to bail, to be examined as to his 
mental condition by at least one qualified psychia- 
trist, who shall report to the court. For the purpose 
of the examination the court may order the accused 
committed for such reasonable period as the court may 
determine to a suitable hospital or other facility to 
be designated by the court. If the report of the 
psychiatrist indicates a state of present insanity 
or such mental incompetency in the accused, the court 
shall hold a hearing, upon due notice, at which evi- 
dence as to the mental condition of the accused may 
be submitted, including that of the reporting psychia- 
trist, and make a finding with respect thereto. (No 
statement made by the accused in the course of any 
examination into his sanity or mental competency: pro- 
vided for by this section, whether the examination 
shall be with or without the consent of the accused, 
shall be admitted in evidence against the accused on 
the issue of guilt in any criminal proceeding. A 
finding by the judge that the accused is mentally 
competent to stand trial shail in no way prejudice the 
accused in a plea of insanity as a defense to the 
crime charged; such finding shall not be introduced 
in evidence on that issue nor otherwise be brought to 
the notice of the jury. (Sept.7,1949, ch.535, § 1, 

63 Stat. 686)" | 











i 
| 


"The court may grant a new trial to a defendant 
if required in the interest of justice. If trial was 
by the court without a jury the court may vacate the 
judgment if entered, take additional testimony and 
direct the entry of a new judgment. A motion for a 
new trial based on the ground of newly discovered 
evidence may be made only before or within two years 
after final judgment, but if an appeal is pending the 
court may grant the motion only on remand of the! case. 
A motion for a new trial based on any other grounds 
shall be made within 5 days after verdict or finding 
of guilty or within such further time as the court 
may fix during the 5-day period." | 
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3. Fed. R. Crim. P. 52(b): 


"Plain errors or defects affecting substantial 
rights may be noticed although they were not brought 
to the attention of the court." | 


4, D.C. Code § 22-2401 (1951): 


"whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and 
premeditated malice or by means of poison, or in per- 
petrating or attempting to perpetrate any offense 
punishable by imprisonment in the penitentiary, or 
without purpose so to do kills another in perpetrating 
or in attempting to perpetrate any arson, a5 defined 
in section 22-401 or 22-402 of this Code, rape, may- 
hem, robbery, or kidnapping, or in perpetrating or 
in attempting to perpetrate any housebreaking while 
armed with or using a dangerous weapon, is guilty of 
murder in the first degree. (Mar. 3, 1901, 31 Stat. 
1321, ch. 854, § 798; June 12, 1940, 54 Stat. 347, 
ch. 339, § 1.)" | 





5. D.C. Code § 22-2404 (1951): 


"The punishment of murder in the first degree 
shall be death by electrocution. The punishment of 
murder in the second degree shall be imprisonment 
for life, or for not less than twenty years. (Mar. 3, 
1901, 31 Stat. 1321, ch. 854, § 801; Jan. 30, 1925, 

43 Stat. 798, ch. 115, Sr Le) 


| 

6(a) D.C. Code § 24-301 (Supp. 1958): | 

"(a) Whenever a person is arrested, indicted, 
charged by information, or is charged in the juvenile 
court of the District of Columbia, for or with an 
offense and, prior to the imposition of sentence or 
prior to the expiration of any period of probation, 
it shall appear to the court from the court's own 
observations, or from prima facie evidence submitted 
to the court, that the accused is of unsound mind or 
4s mentally incompetent so as to be unable to under- 
stand the proceedings against him or properly to 
assist in his own defense, the court may order the 
accused committed to the District of Columbia General 
Hospital or other mental hospital designated by | the 
court, for such reasonable period as the court may 
determine for examination and observation and for care 
and treatment if such is necessary by the psychiatric 
staff of said hospital. If, after such examination 
and observation, the superintendent of the hospital, 
4n the case of a mental hospital, or the chief psy- 
chiatrist of the District of Columbia General Hospital, 
in the case of the District of Columbia General Hos- 
pital, shall report that in his opinion the accused 
4s of unsound mind or mentally incompetent, such report 
shall be sufficient to authorize the court to commit 
by order the accused to a hospital for the mentally 
411 unless the accused or the Government objects, in 
which event, the court, after hearing without a| jury, 
shall make a judicial determination of the competency 
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of the accused to stand trial. If the court sha 
find the accused to be then of unsound mind or m 
tally incompetent to stand trial, the court shal 
order the accused confined to a hospital for the 
mentally iei-tss 
"(b) Whenever an accused person confined to 
a hospital for the mentally i11 is restored to mental 
competency in the opinion of the superintendent of 
said hospital, the superintendent shall certify such 
fact to the clerk of the court in which the indict- 
ment, information, or charge against the accused is 
pending and such certification shall be sufficient to 
authorize the court to enter an order thereon ad- 
jJudicating him to be competent to stand trial, unless 
the accused or the Government objects, in which event, 
the court, after hearing without a jury, shall make 
@ judicial determination of the competency of the 
accused to stand trial. | 
"(¢) When any person tried upon an indictment 
or information for an offense, or tried in the ju- 
venile court of the District of Columbia for an offense, 
is acquitted solely on the ground that he was insane 
at the time of its commission, that fact shall be set 
forth by the jury in their verdict. 
"(a) If any person tried upon an indictment 
or information for an offense, or tried in the juvenile 
court of the District of Columbia for an offense, is 
acquitted solely on the ground that he was insane at 
the time of its commission, the court shall order such 
person to be confined in a hospital for the pcan aes 
an LR 








"(e) Where any person has been confined in a 
hospital for the mentally i112 pursuant to subsection 


(a) of this section, and the-superintendent of such 
hospital certified (1) that such person has recovered 
his sanity, (2) that, in the opinion of the super- 
intendent, such person will not in the reasonable 
future be dangerous to himself or others, and (3) 
in the opinion of the superintendent, the person is 
entitled to his unconditional release from the hos- 
pital, and such certificate is filed with the clerk 
of the court in which the person was tried, and a 

copy thereof served on the United States Attorney or 
the Corporation Counsel of the District of conan e. 
whichever office prosecuted the accused, such ce 
tificate shall be sufficient to authorize the court to 
order the unconditional release of the person SO) 
confined from further hospitalization at the expira- 
tion of fifteen days from the time said certificate 
was filed and served as above; but the court in its 
discretion may, or upon objection of the United | 
States or the District of Columbia shall, after due 
notice, hold a hearing at which evidence as to the 
mental condition of the person so confined may b 
submitted, including the testimony of one or more 
psychiatrists from said hospital. The court shall 
weight the evidence and, if the court finds that | such 
person has recovered his sanity and will not in the 
reasonable future be dangerous to himself or others, 
the court shall order such person unconditionally 
released from further confinement in said hospital. 

If the court does not so find, the court shall order 
such person returned to said hospital. Where, in the 
judgment of the superintendent of such Bos pical = 
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person confined under subsection (d) above is no 
such condition as to warrant his unconditional r 
but is in a condition to be conditionally releas 
under supervision, and such certificate is filed 
served as above provided, such certificate shall 
sufficient to authorize the court to order the nr 
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of such person under such conditions as the court shall 


see fit at the expiration of fifteen days from t 
time such certificate is filed and served pursua 
this section: Provided, That the provisions as 
hearing prior to unconditional release shall als 
apply to conditional releases, and, if, after a 
and weighing the evidence, the court shall find 
the condition of such person warrants his condit 
release, the court shall order his release under 
conditions as the court shall see fit, or, if th 
court does not so find, the court shall order su 
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person returned to such hospital. 

"(f) When an accused person shall be acqu 
solely on the ground of insanity and ordered con 
fined in a hospital for the mentally i11, such p 
and his estate shall be charged with the expense 
his Support in such hospital. 

'(g) Nothing herein contained shall preci 
a person confined under the authority of this se 
tion from establishing his eligibility for relea 
under the provisions of this section by a writ o 
habeas corpus. 

"(h) The provisions of this section shall 
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sede in the District of Columbia the provisions of any 
Federal statutes or parts thereof inconsistent with 
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§ 1.) 


31 Stat. 1340 (1901): 


"Sec.927. Insane Criminals.--When any per 
tried upon an indictmen or an offense is acqui 


section. 


(Aug. 9, 1955, 69 Stat. 609, ch. 673, 
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on the sole ground that he was insane at the time of 


its commission, that fact shall be set forth by 
jury in their verdict; and whenever a person is 


dict of guilty prima facie evidence is submitted 
the court that the accused is then insane, the c 
may cause a jury to be impaneled from the jurors 


the 
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dicted for an offense and before trial or after 
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| then 


in attendance on the court or, if the regular jurors 
have been discharged, may cause a sufficient number 
of jurors to be drawn to inquire into the insanity 


of the accused, and said inquiry shall be conduc 


ted 


in the presence and under the direction of the court. 


If the jury shall find the accused to be then in 


sane 


(or if an accused person shall be acquitted by the 


jury solely on the ground of insanity) the court 
certify the fact to the Secretary of the Interio 


may 
Pr, 


who may order such person to be confined in the hos- 


pital for the insane, and said person and his es 
Shall be charged with the expenses of his suppor 
the said hospital. 
question shall be entitled to his bill of exce 
and an appeal, as in other cases." 
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QUESTIONS PRESENTED 


1. The question is whether, a defendant who was found 


guilty by a jury,on October 22, 1957, of first degree murder 
is entitled to a new trial because psychiatrists at St. 
Elizabeth's Hospital, on November 18, 1957, changed their 

policy by classifying a person with a sociopathic personality 





disturbance as one who is mentally 111 and suffering from a 
mental disease, wheress the psychiatrists from the same 
hospital who testified on October 18, 1957 at the trial of 
the appellant herein stated that appellant had been diagnosed 
as having a sociopathic personality disturbance and chronic 
alcoholism but that a sociopathic personality disturbance is 





not the same thing as a mental defect or a mental illness? 
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2. Should appellant be granted a new trial because at 
least one juror, in the course of deliberating the guilt or 
innocence of the appellant, took into consideration the fact 
that appellant fell asleep during the Court's extensive in- 
structions to the jury thereby making it appear to one or 
more jurors that appellant had no real interest in the uiti- 


mate verdict of the jury? 


3. Is an indictment charging appellant with first degree 
murder defective, and should the motion for judgment of ac- 
quital have been granted, because the indictment failed to 
charge the appellant with one of the statutory eienente of 
the crime, namely that appellant was possessed of sound 


memory and discretion at the time of the alleged erime? 


4, Should appellant be acquitted or the case be re- 
manded for a new trial when the evidence of record shows 
that the Government failed to prove beyond a reasonable 
doubt that appellant was guilty of each and every element 


which are required to constitute first degree murder? 


~ 
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UNITED STATES OF AMERICA, APPELLEE 
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JURISDICTIONAL STATEMENT 


Cese No. 14,274 1s an appeal from a jury verdict of 


gulity of First Degree Murder; an appeal from a denial of 
Appellant's Motion for a New Trial and an appeal from the 
Judguent and Commitment entered by the United States District 
court for the District of Columbia on December 13, 1957 in 





the case of United States of America v. Comer Blocker a 
Criminal No. 492-57. The District Court had jurisdiction 
under Section 11-306 of the District of Columbia Code, 19521 
Edition. | 
This Court has jurisdiction of this appeal under Section 
1291, Title 28, of the United states Code, Annotated. 
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Cese No. 14,274 1s an appeal from a jury verdict of 


guilty of First Degree Murder; an appeal from a denial of 


Appellant's Motion for a New Trial and an appeal from the 


Judguent and Commitment entered by the United States District 


court for the District of Columbia on December 13, 1957 in 


the case of United States of America v. Comer Blocker - 


Criminal No. 492-57. The District Court had jurisdiction 


under Section 11-306 of the District of Columbia Code, 1951 


Edition. 


This Court has jurisdiction of this appeal under Section 


1291, Title 28, of the United States Code, Annotate 





a. 








STATEMENT OF THE CASE 


This case involves an appeal from a jury verdict of 
guilty of First Degree Murder; from a denial of appelant's 
Motion for a New Trial and from the Judgment and Coumitment 
entered by the United States District Court for the Dis- 
trict of Columbia on December 13, 1957 in the case of 


United States of America v. Comer Blocker - criminal No. 


492-57. 
Comer Blocker was indicted, on May 13, 1957, under 
Title 22, Section 2401, District of Columbia Code, 1951 
Edition, for First Degree Murder, which indictment charged 
as follows: | 


"On or about April 5, 1957, within the Dis- 
trict of Columbia, Comer Blocker purposely and: 
with deliberate and premeditated malice murdered 
Frances B, Hall by means of shooting her with a 
shotgun and wounding her, of which wounds the 
said Frances B. Hall, on or about April 6, 1957 
did die." (Joint App. 37} | 


Pursuant to order of Court entered July 29, 1957, the 
accused was committed to Saint Elizabeth's Hospital for a 
period of 60 days for a mental examination. The order 
specifically provided, in part, as follows; 


"2. That the Superintendent of Saint Elizabeths 
Hospital designate two qualified psychiatrists | of 
the staff of that institution to conduct said ex- 
amination and submit written reports of their con- 
clusions to the Court with regard to whether or not 
the defendant is presently of sound mind; that/jis, 
whether or not the defendent understands the nature 
of the charges against him and is able to assist 
counsel in the preparation of his defense. 


"%. That the Superintendent in his selection 
of two psychiatrists to perform such an examination 
and submit such reports shall not incicde Dr. 
William G. Cushard as one of those selected for 
this purpose solely for the reason that Dr. Cushard 
has already performed such an examination at the 
request of the United States. It is erecifically 
noted that the Court does not disagree utth the 
report of Dr. Cushard or express any opinion there- 
on and that the reason for tsis request is in order 
that the defendant may secure two additional ex- 
aminations and reports by qualified psy niatrists 
of that institution." (Joint App. 44-45) 














The aforesaid portion of the order was not complied 
with by the hospital inasmuch as written reports of two 
psychiatrists were not submitted to the Court. For this 
reason the undersigned counsel, on October ll, 1957; filed 
a Motion to Postpone Trial from October 14, 1957 to 
November 4, 1957 (Joint App. 42). Only a one-day post - 
ponewent was granted with the suggestion that the under- 
signed counsel consult with the psychiatrists at Saint 
Elizabeth's Hospital to review the results of the exami- 
nations with the psychiatrists involved and to arrange to 
have them testify, if this appeared to be desirable. I 
conferred with Dr. Williaa J. 7, Cody of the hospital 
staff. After having been satisfied with his advice on the 
examinations made of Comer Blocker, I arranged to have him 
and Dr. Morris M. Platkin testify at the trial. Dr. Coty 
testified on October 18, 1957, one month before the poli- 
cy decision was made at the hospital to Classify a person 
with a sociopathic personality disturbance as being) & 
person with a mental disease or a mental defect. 

The jury trial was conducted over a period of five 
Gays between October 16, 1957 and October 22, 1957.! The 
jury verdict of guilty was rendered on October 22, 1957. 
(Joint App. 35-37) 

After the jury acquitted the defendant in the case of 
United states of Awerica v. John D. Leach, Criminal! Action 
No. 450-57 wherein Dr. Addison M. Duval testified concern- 
ing the fact that sociopathic personality disturbance is 


now considered as a mental disease, a Motion fora New Trial 





was filed on behalf of the appellant in the present case. 
(Joint App. 8-22) 

Attached to and made a portion of the Motion, vas a 
certified copy of the official transcript of the testimony 
of Dr. Addison Duval, Assistant Superintendent of St. 


Elizebeth's Hospital, which he gave before the Court and a 











| 
Jury on November 18, 1957 in the case of United states of 
America v. John D. Leach - Criminal Action No. 450-57. 
(Joint App. 22-34) | | 
The Motion was argued before the Court on December 13, 


1957 without questions having been propounded by the Court 





to either side on any material issue. The Court forthwith 
denied the Motion for a New Trial and then proceeded to 
sign the order entitled Judgment and Commitment which had 


been prepared prior to the time of argument on the afore- 


said Motion for a New Trial. {Joint App. 5) 
This appeal followed the denial of said Motion. 


STATUTES INVOLVED 


| 
Title 22, Section 2401 of the District of Columbia Code, 


Edition: | 


"22-2401 £53217. Murder in the first degree - 
purposeful killing - Killing while perpe- 
trating certain crimes. | 


"whoever, being of sound memory and discretion, 
Kills another purposely, either of deliberate and 
premeditated malice or by means of poison, or in 
perpetrating or attempting to perpetrate any offense 
punishable by imprisonment in the penitentiary, 
or without purpose so to do kills another in per- 
petrating or in attempting to perpetrate any arson, 
as defined in section 22-401 or 22-402 of this Code, 
rape, mayhem, robbery, or kidnapping, or in perpe- 
trating or in attempting to perpetrate any house- 
breaking while armed with or using a dangerous 
weapon, is guilty of murder in the first degree. 
(Mar. 3, 1901, 31 Stat. 1321, ch. 854 § 798; June 
12, 1940, 54 Stat. 347, ch. 339, 8 1.)" : 


Title 22, Section 2403 of the District of Columbia Code, 


Edition: | 


"§22-2403 /6:237. Murder in second degree. 


"whoever with malice aforethought, except as 
provided in sections 22-2401, 22-2402, Klis another, 
is guilty of murder in the second degree. .(Mar 3, 
1901, 31 Stat. 1321, ch. 854 8 800; June 12, 1940, 
54 Stat. 347, ch. 339.}" 


Title 22, Section 2405 of the District of Columbia Code, 
1951 Edition: | 











"$22-2h05 /6:257. Punishment for manslaughter. 
| 


"Whoever commits manslaughter shall be punished by 
a fine not exceeding one thousand dollars, or by in- 
prisonment not exceeding fifteen years, or by both 
such fine and Spor Ss comenss (Mar. 3 1901, 31 Stat. 
1321, ch. 854, 8 802.)" | 
U. S. C. A. Const. Art. 3, Sec. 2, cl 3: | 


"Section 2. Criminal Trial by Jury. 


"The Trial of all Crimes, except in Cases a} In- 
peachnent, shall be by Jury; and such Trial shall 
be held in the State where the said Crimes shall 
have been committed; but when not committed within 
any State, the Trial shall be at such Place or > 
Places as the Congress may by Law have directed." 
| 
U. S.C. A. Const. Awena. V: | 


"AMENDMENT V - CAPITAL CRIMES; DUE PROCESS 
| 

"No person shall be held to answer for a capi- 
tal, or otherwise infamous crime, unless on 2 re 
sentment or indictment of a Grand Jury, except 
cases arising in the land or naval forces, or in 
the Militia, when in actual service in time of a 
or public danger; nor shall any person be subject 
for the same offence to be twice put in Jeopardy 
of life or limb; nor shall be compelled in any | 
criminal case to be a witness against hinself, 
nor be deprived of life, liberty, or property, 
without due process of law; nor shall private 
property be taken for public use, without just 
compensation." 


U. S. C. A. Const. Amend. VI: 


"AMENDMENT VI - JURY TRIAL FOR CRIMES, AND 
PROCEDURAL RIGHTS 


"In all criminal prosecutions, the accused shall 
enjoy the right to a speedy and public trial, by an 
impartial jury of the State and district wherein the 
crime shall have been committed, which district shall 
have been previously ascertained by law, and to be 
informed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in 
his favor, and to have the Assistance of Counsel for 
his defence." 

| 


STATEMENT OF POINTS 


1. The Court erred in refusing to grant a new trial, 
inasmuch as the right of a trial by jury must, of necessity, 
include a right to have the jury advised that the iliness 
of defendant is a mental illness instead of being erroneously 





advised that it is not ea mental illness. (Joint App; © 








Such evidence at a new trial could make it possible for the 
jury to find defendant not guilty by reason of insanity 
which could not have been the case when they made a deci- 


sion based upon what is no longer considered & correct des- 





cription or effect of the disease of sociopathic personal- 


ity disturbance. — | 
2. Court erred in refusing to grant a new trial on 
the representation of the undersigned attorney, vhich was 
not refuted by counsel for the Government, that at least 
one juror considered a matter other than evidence in reach- 
ing his verdict of First Degree Murder, namely, that de- 
fendant fell asleep during the time the Court was charging 
the jury which fact indicated defendant had little interest 
in outcome of trial. (Joint App. 8, 9 and 19) 


3. Indictment is defective for failure to allege that 





defendant must be possessed of sound memory and discretion 
at time of alleged crime. | 

4, Government failed to prove beyond a reasonable 
doubt that appellant was guilty of each and every element 


which are required to constitute First Degree Murder. 


SUMMARY OF ARGUMENT 





1. It is urged on behalf of the appellant that he is 
entitled to a new trial by jury in order that he may not 
be deprived of life, liberty, or property, without due pro- 
cess of law as provided by Amendment V of the Coneutention 
of the United States. 

In addition, the appellant is entitled toa new 
trial in order that he may have compulsory process issue 
for obtaining witnesses in his favor as provided by 
Amendment VI of the Constitution of the United states. 

Unless a new trial is granted the appellant will 
be deprived of the aforesaid rights because he has not had 
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an opportunity to have a jury consider whether the crime 
with which he presently stands convicted was the product 

of the mental disease or mental defect with which he is in- 
flicted as a result of his illness having been diagnosed 
as that of a sociopathic personality disturbance. ‘The 


medical intepretation changing such an illness from a@ non- 


mental to a mental disease was not made by the psychiatrists 
until one month after the psychiatrists testified at the 
trial in the appellant's case that such an illness did not 
involve a mental disease or mental defect. 
2. The appellant was convicted of First Degree Murder 
by a jury, at least one member of which voted for a First 
Degree Murder conviction because the defendant fell asleep 
during the Court's charge to the jury. The juror involved 
informed counsel of this fact after the trial had been con- 
cluded and stated that it was the jury's feeling that the 
appellant must not have been interested in the final out- 
come of the trial if he was not interested in hearing the 
full charge by the Court. On this point, counsel will 
argue that his statement to the Court in this regard 
which was neither contradicted nor denied by Government 
counsel should have been favorably considered by the Court 
notwithstanding the fact that no affidavit on this point 
Was submitted to the court. 
3. The indictment charging appellant with Pinst 
Degree Murder was defective because it failed to allege 
that the person accused of the crime of First Degree Murder 
was possessed of sound memory and discretion at the time 
of the alleged crime. On this point, counsel is urging the 
Court to decide as a matter of law in view of the psychiatric 
and legal developments in the field of insanity since the 
decision of the Court of Appeals of the District of Columbia 
in the case of Hill v. United States, 22 App. D. C. 395; 
that an indictment on a charges of First Degree Murder is 











insufficient if it fails to allege that the accused vas 
possessed of sound memory and discretion at the tame of 
the alleged crime. It appears that there is no practical 
means of communication between the medical profession and 
the legal profession on this subject because medical testi- 
money indicates that the term “sound memory and discretion" 
is not a medical term and that physicians are not in 2 
position to testify as to whether a person is sane or in- 
sane by applying only the term “sound memory and dis- 
cretion." 
In this regerd, counsel will urge the Court to | atrect 
an acquital on the ground that the indictment did not con- 
tain all elements required under Section 22-2401 of the 
District of Columbia Code, 1951 Edition, and at the same 


time recommend that the Congress of the United States cor- 





rect this deficiency by redefining the elements of the 
crime of First Degree Murder in order that they may be 

the subject of proper communication between both the legal 
profession and medical profession. It would appear that 


such a procedure would constitute due process of law and 





would be of invaluable assistance to all persons ee 
with the crime of First Degree Murder as well as to the 
community as a whole and to the Courts which are called 
upon to pass judgment under such a law. | 
hk, The evidence of record, taken as a whole, will 


show that a reasonable doubt existed as to the guilt or 





4nnocence of the appellant and that the jury's verdict 
should have been not guilty of the crime of First Degree 
Murder. This point is being urged on the record of the 


trial presently before the Court notwithstanding the fact 


that the appellant should have been found not guilty on 
the grounds of insanity had the psychiatrists testified 
concerning the fact that e mental disease or a mental de- 


fect accompanies the illness diagnosed as sociopathic 








{ 


personality disturbance which medical opinion was not 





available in this District until approximately one month 


after appellant herein had been convicted of the crime 


of First Degree Murder. 


ARGUMENT 


Point 1. With respect to point 1, appeliant desires 





the Court to reaa@ the following peges of the reporter's 
transcript: Tr. 291-340, incl.; 342-346, incl.; 349-361, 
tncel.; 444-487, incl.; 576; 590 -603, incl. | 
For the convenience of the Court and to avoid mepe- 
tition the principle argument in support of the contention 
that appellant is entitled to a new trial because the 
psychiatrists changed their medical opinion that a person 
inflicted with a sociopathic personality disturbance is 
also inflicted with a mental disease or mental defect which 
opinion was expressed one month after the psychiatrists 
testified in the case of this appellant, appears in para- 
graph 1 of the Motion for a New Trial (Joint App. 8); 
under paragraph 1 appearing in the Argument in Support 
of Motion for a New Trial (Joint App. 9-19, inci.); the 


points and authorities in Support of Motion for a New 





Trial (Joint App. 22) and in App. A attached to the Argu- 
ment i1 Support of a Motion for a New Trial which is 
a certified copy of the testimony of Dr. Addison M. 
Duval, Assistant Superintendent of St. Elizabeth's | 
Hospital in the case of United States. v. John D. Leach - 
Criminal No.450-57 (Joint App. 22-34). | 
In addition to the aforesaid statutes the appellant 
also relies upon the decision of the United States Court 
of Appeals for the District of Columbia in the case of 
Durham v. United States, 94 U.S. App. D.C. 228; 214 F. 24. 
862. It is believed that upon the grenting of a new trie} 




















the jury will be in a position to conclude that the petine 
with which the appellant has been charged would not have 
occurred except for the fact that it was the product of 
the mental disease or mental defect with which the appel- 
lant was inflicted at the time of the alleged crime and 





subsequent thereto. | 
Point 2. With respect to point 2, appellant desires 
the Court to read the latter part of the reporter's trans- 
cript in the Argument for a Motion for a New Trial which 
transcript is not presently available to appellant. in 
addition and again in order to avoid repetition, it is 
requested that the Court refer to paragraph 2 of the Motion 
for a New Trial (Joint App. 8-9); paragraph II of the 
Argument in Support of a Motion for a New Trial and to 
Joint App. 19. It is submitted that the representation 


made by the undersigned attorney who is an officer of 





this Court and of the United States District Court for 
the District of Columbia should have been considered by 
the United States District Court, particularly inasmuch 
as this particular allegation was not denied by Corenne 
ment Counsel. | 
Point 3. With respect to point 3, appellant desires 
the Court to read the following pages of the reporter's 
transcript: Tr. 1-6, incl.; 20-22, incl.; 61-63, indl.; 
65-66, incl.; 284-286, incl.; 511-512, incl.; 517-5el, 
incl.; 580; 588; 590-603, incl.; 626-627, incl. 


The remaining argument on this point appears in) 
paragraph 3 of the Motion for a New Trial (Joint Asn. 
9); in paragraph III of the Argument in Support of | 
Motion for a New Trial and Joint App. 19-21, inclusive. 

Point 3. With respect to point 4, appellant desires the 
Court to read the following pages of the reporter's trans- 


cript: Tr. 1-6, incl.; 82-103, incl.; 107-176, incl.; 
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189-220, incl.; 228; 236-237, incl.; 246-249, incl.; 
268-272, incl.; 279-281, incl.; 286-289, incl.; 342- 
346, incl.; 349-361, incl.; 365-422, incl.; 439-440, 
incl.; 511-512, incl. 

Additional argument on this point appears in para- 





graph IV of the Argument in Support of Motion for a New 


Trial and Joint App. 21. 
From the evidence referred to above, which appeara in 
the reporter's transcript of reccrd, it is respectfully 
urged that the Court conclude that tae Governnent failed 
to establish beyond a reasonable doubt that the appellant 
was guilty of the crime of First Degree Murder and that 
accordingly, the Court should remand the case for a new 
trial. : 
Respectfully submitted, | 





Francis J rtman 
1366 National Press putéing 
Washington 4, D. C. 
District 7- -0946 


Attorney for Appellant 





CERTIFICATE OF SERVICE : 
| 

I hereby certify that I have on this 17th dey of March, 
1958, served a copy of the foregoing Brief for Appellant 
upon the United States Attorney for the District of columbia 
by delivering said copies to the Office of the United States 
Attomey in the United States Court House Building, Tira 


ana Constitituion Avenue, N. W.,; Washington, D. C. 





rf bao 








BRIEF FOR APPELLEE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


| 
No. ee i 


588 


UnNtrEp Vang OF spe APPELLEE ~ 





APPEAL FROM THE UNITED STATES DISTRIOT COURT 
FOR THE DISTRICT OF OOLUMBIA 








STATEMENT OF QUESTIONS PRESENTED 


Appellant was deemed by defense psychiatrists a sociopathic 
personality because, though self-supporting for many years 
and suffering no brain damage, he was in their view a chronic 
alcoholic. 

In the opinion of appellee the following questions are 
presented : 

1. Was it an abuse of discretion to deny a new trial on the 
ground that since appellant’s conviction Saint Elizabeths 
Hospital lists sociopathic personality disturbance, in diagnostic 
and medical-statistical usage, under the very broad heading 
of “mental disorders”? 

2. Is it not settled that an indictment for first degree murder 
need not allege that a defendant was of sound mind and 
discretion? 

3. Was the evidence sufficient to warrant submission to the 
jury in the light of appellant’s alternative defenses of acci- 
dental shooting and intoxication? 


«(y) 
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Buiter States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,274 
ComER BLOCKER, APPELLANT 
v. 
Untrep StaTes oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT . 
FOR THE DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 
(a) The commission of the crime 


A one-count indictment was filed charging that on April 
5, 1957, Comer Blocker, the appellant, purposely and with 
deliberate and premeditated malice murdered Frances B. 
Hall with a shotgun (J. A. 37). Found guilty by the jury. 
as indicted (J. A. 36) he appeals from a death judgment 
(J. A. 3, 5). 

It developed that Frances Hall had lived with appellant 
for some years as his common law wife and had borne him 
several children (R. 109, 179). At the time of the murder, 
however, they had been separated for about six years* and, 
in April, 1957, appellant was living and working in Philadel- 
phia where his mother and close relatives resided (R. 108, 179, 
368). s 


2Jn this interval appellant had become charged with the support of 
children by another woman (R. 437-438). i i 


(1) 
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On the morning of Friday, April fifth, appellant purchased 
in Philadelphia a twelve gauge shotgun, a box of shells, and 
@ carrying case for the weapon (R. 243, 424). Leaving the 
weapon temporarily with a friend, sppellant went to his job 
at four P. M., collected his. check, had it cashed, ‘retrieved the 
gun, and bought a one-way ticket to Washington (R. 410-11, 
425). When he arrived here he hid the weapon for a time 
under the steps of the Henderson House at Florida and Con- 
necticut Avenues (R. 411). Later he returned, loaded the 
shotgun, and walked to the decedent’s apartment nearby at 
2298 17th Street, N. W. (R. 86, 412). 

“When appellant arrived st the apartment at eleven P. M. 
the only persons there were the decedent, Frances Hall, and 
her two youngest children, Chester Hall, then fourteen, and 
Ray Blocker, six (R. 83, 85, 112). The entrance door te the 
apartment opens on the living room where Chester Hall was 
lying on a couch (R. 86,-90). Frances Hall was asleep in 
the bedroom; * the room contained an additional twin bed in 
which the six-year-old, Ray Blocker, was asleep (R. 131). 

Answering a knock on the door, Chester Hall saw his father . 
in the hall outside the apartment with a shotgun pointed at 
the door (R. 84, 86-87). When the boy attempted to close 
the door, appellant jammed the gun barrel inside and, accord- 
ing to-Chester Hall, said “if I didn’t open the door he was 
going te ghoot me and kill me” (R. 37-89). 

_A® this time Chester heard his mother scream* (R.. 90). 
Appellant backed Chester, at gun point, aeross the living room 
and dewn the hall ending at the door of the bedroom (R. . 
90-93). The decedent opened the door for Chester, telling 
him te.get back (R. 91, 94). The appellant was then about 
three feet away (R..93).. The mother closed the bedroom doer 
aed: slaced: her body up against it and thea attempted to 
Ipek it (R. 91, 94). 3 


SS 

*Php dpcedent was employed at the Meridian Hotel on the midnight fo 
CAM. shift GR. 172). ; 

'* Chester Hall also heard his mother open a closet in which Chester kept 
a bayonet (BR. 148-150). This weapon was later found on the bedroom 
oa . Rx. 1, BR. B77). The decedent at no time ieft. the bedroom 
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“While the decedent was so positioned, appellant fired 
through the closed door {R. 94). According to Chester the 
decedent’s action shielded him as he also was in the line of 
fire, but behind his mother* The decedent dropped to. the 
floor, then ran to the second bed on the side of the room and 
was getting ready to fall on it when appellant entered, stand- 
ing at the side of the first bed (R. 96-98). Pumping the gun, 
he called her a “dirty son of a bitch” and aimed and fired 
again (R. 98-99). . Se 

Chester ran to the apartment of his aunt, Mrs. Catherine 
Marks, the sister of the decedent, and awakened her (R.. 99, 
179-180): Mrs. Marks lived in an apartment house a block 
away, at 2412 17th Street, N. W., her suite being in the base- 
ment which was at street level (R. 100, 179, 182). Mrs. 
Marks had, some time before, forbidden appellant to come to 
her home * (R. 380). 

Mrs. Marks went to the street with Chester, where. she 
observed appellant walking toward them (R. 181). She ran 
back in, taking refuge in an apartment near her own (R. 
182-3). . 

About 11:10 P. M. Officer Frank Floyd, patrolling im the 
vicinity in a Metropolian Police scout car, received the dic- 
pateher’s eall (R. 221, 222). Hearing a shot he parked m 
front of the apartment house in which Mrs. Marks resided 
at 2412 17th Street, N. W. As he was getting out of the 
automobile he heard a second shot from within the building 
(R. 223). Entering the doorway to the basement he observed 


‘Chester was standing in front of a dresser on the rear wall of the bed- 
room in line with the door (R..137; Gov. Ex. 4F :(photo}, R. 257). A! 
portion of the dresser was riddled with shot. (B..252).. 

* Appeliant volunteered on direct examination that he had served a six- 
months’ sentence consequent to his conviction in March, 1955, of assault- 
ing Mrs. Marks with a knife. Appellant admitted convictions, advanced 
as affecting credibility, as follows: Moy 18, 1940: carrying a concealed 
weapon; May 20, 1952: assault; Oct. 8, 1948: assault; March 6, 1955: 
assault; Sept. 16, 1956: assault (R. 438-439). At sentencing it developed 
that the 2948 assault had involved appellant’s having fired a shotgun at 
a female (R. 666). 3 
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the appellant with the shotgun pointed at an apartment door 
(R.223). Appellant had fired through the door.* 
_ Appellant obeyed the officer’s order to drop the shotgun (R. 
226). Officer Floyd related the conversation which then took 
place in the hallway: 
“T said: What are you doing with this shotgun here? 
“And he told me, he says: I came down from Penn- 
sylvania with the shotgun to kill my girl friend. 
“And asked him: Did you kill her? 
“And he said: Yes, I killed her; I left her dead as 
hell up in the apartment” (R. 224). 


Appellant told the officer that the body was at 2298 17th 
‘Street, giving the apartment number (R. 225). 

‘Besides the fact that he had been drinking,’ and the defense 
of insanity, described later, which was interposed for him, ap- 
pellant claimed on the stand that the shooting was accidental 
(R. 413). He explained the purchase of the shotgun as a pro- 
tection against a man who, he had learned shortly before, in- 
tended to marry the decedent Appellant asserted that Ches- 


The gun was pointed at the screen and wooden doors of apartment 15; 
there was one hole through the screen and two through the wooden door 
(R. 224, 232-233). An expended shotgun cartridge was found in the 
hallway (R. 243; Gov. Ex. 3, R. 260). (Mrs. Marks had fled from her 
apartment,-number 14, and had taken refuge in number 16 (R. 182-183) .) 

'* Officer Floyd, the arresting officer, testified that he detected an odor on 
appellant’s breath but that appellant was not intoxicated, giving no “out- 
ward signs of being under the influence of whiskey”. Appellant “seemed 
to have complete control of all his faculties” (R. 228). Chester Hall tes- 
tified his father “might have taken a drink” but was not drunk (R- 108). 

Appellant testified that he had been drunk the night before and at inter- 
vals during April fifth had been drinking whisky (R. 408-412). 

* Appellant related that some three weeks before the shooting his oldest 
gon, in the service, had visited him in Philadelphia and told him that the 
decedent was planning to marry a man named Taylor (R. 405-7). Appel- 
lant claimed that at five A. M. the day of the murder he telephoned the 
decedent on her job to request her to permit the two youngest children 
to spend the weekend with him in Philadelphia. The decedent would not 
permit this unless appellant’s brother would take responsibility for them 
(R. 407). -When appellant insisted she allegedly told him she had a man 
in the house who might object; nevertheless appellant told her he was 
coming for them anyway (R. 408). He “brought the gun for protection” 
(R. 415). 
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ter Hall jumped against the shotgun causing it to go off acci- 
dentally while appellant was holding the weapon at the en- 
trance to the apartment (not the bedroom door)® (R. 413, 
429). He denied there was more than one shot in decedent’s 
apartment (R. 429-430). Reset 

The direction and nature of the wounds inflicted and the 
two expended shotgun cartridges found in the bedroom cor- 
roborated the eye-witness testimony of Chester Hall and con- 
clusively negatived accident. . There was 2 relatively small 
hole on the outside of the bedroom door surrounded by flash 
marks. The hole was three feet from. the bottom of the 
door (R. 250; Gov. Ex. 4E, R. 257). The shot, passing | 
through, split the wooden molding on the inside center panel 
of the door (R. 260; 261, Gov. Ex. 5, R. 262). Corresponding 
to this damage there were numerous wood-impregnated 
wounds of the decedent’s right side, girdling her body from & 
point of impact under the right armpit around to the front 
side of the chest (R. 500). The coroner testified they came 
from one of two shotgun shells discharged into the body; they 
were not the fatal wounds (R. 500-501, 504). 

The fatal wounds came from another direction—left to 
right, coursing backwards (R. 81, 500). The angle demon- 
strated they were the result of a second shot (R. 501). The 
second shot tore away the left side of the decedent's face 
from the left ear to the middle of the chin, the pellets then 
entering, in line, into the center of the chest, penetrating the 
left lung and heart (R. 81, 500). The fatal wounds were not 
impregnated with wood. 

On the floor of the bedroom were found two empty. shotgun 
cartridges (R. 263; Gov. Ex. 6, R. 282). Appellant’s weapon 
was @ pump-action shotgun, manipulation of a lever being 
required to eject an expended cartridge and drive another into 
firing position (R. 98; Gov. Ex. 2, R. 248). 


*The distance from the entrance door of the apartment to the bedroom 
door was thirty feet (R. 182; Gov. Ex. 4B, B. 257). At that distance the’ 
appellant could not have drilled the small hole which, as will be seen, was 
found in the door. It will also be seen that the second shot, fired at much 
closer range, caused a hole in decedent’s chest measuring four inches by 
two (BR. 81). 
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6 
(b) The defense of insanity 


‘The issues of intoxication and insanity were submitted to 
the jury in the course of a charge which, as regards insanity, 
was based in part on numerous defense instructions which 
were granted outright or in substance (J. A. 38-40). At the 
end of the’ charge the defense affirmatively indicated it was 
satisfied (R: 628-92}. 7 
- Appellant had been received at Saint Elizabeths Hospital 
July 30, 1957, for examination as to mental competency to 
‘stand triat. Om October second the District Court was in- 
formed by the acting superintendent that appellant was con- 
sidered mentally competent to understand the proceedings and 
to assist in his own defense (J. A. 43). At his trial appellant 
ealied the two psychiatrists who had observed and examined 
him at the hospital, Doctors William J. Cody and Morris M. 
Platkin (R. 291, 323}. 

Dr. Cody testified that appellant’s condition was diagnosed 
as “sociopathic personality disturbance and chronic alco- 
holism” (R. 293). Appeliant had an I. Q. of 74, in itself 
denoting a “borderline range of intelligence”, but, equated 
with 2 demonstrated ability to work regularly for many years, 
sppeliant was considered “im the dull normal direction of in- _ 
telligence, rather than in the mental deficiency direction” 
(R. 295, 308). : 

- On direct examination Dr. Cody described sociopathic per- 
sonality as follows: : 

«# * * The kind of personality deviation which is 
termed sociopathic personality disturbance has to do 
with what is thought of as a personality defect. 

“Now this is not the same thing as a mental defect 
or a mental illness. It is more a long standmg per- 
sonality disturbance characterized in many cases by 3 
lack of conscience, a lack of moral responsibility and 
inability to profit. from experience. 

“These people are frequently (in) ant>social dif 
ficulties, and chronic alcoholics also fall‘ withm thts 
group. The. two. diagnoses, ate really one, the chronic 
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alecholism being the kind of sociopathic personality dis- 
turbance that we felt this man represented” (J. A. 16). 


The chronic alcoholic “may or may not * * “ suffer brain 
damage over the years as the result. of drinking”. The hos- 
pital psychiatrists had “made no abnormal findings” as to 
appellant’s physical condition; there were no signs of brain 
damage from alcohol (R. 298, 301). 

Dr. Platkin testified along the same line. In addition ap- 
pellant called lay witnesses.”° orate 

In rebuttal the prosecution called Dr. William Cushard, 
chief of one of the psychiatric services at Saint Elizabeths 
Hospital (R. 444-46). At the request of the Government =. 
the doctor had extensively examined appellant at the jail on 
May 26, 1957 (R. 449). Dr. Cushard described appellant’s 
intelligence as “in the low range of normal intellectual ca- 
pacity” (R. 455). He did not find any evidence of mental 
ilIness and did not consider appellant to have “sociopathie 
personality disturbance” (R. 450, 477). The doctor found 
no “psychosis or any form of mental illness” (R. 451), ex- 
plaining these terms at Iength.* Dr. Cushard testified ap- 


Mr. Bronson Blocker, appellant’s brother, described appellant as being 
“g little different” as a child in that. he was solitary and would not go to 
school. For the last ten or twelve years appellant had been drinking con- 
siderably (BR. 342-344). Mr. Edward Costello, a plumbing contractor, tee 
tified that appellant had done laboring work for him off and on for “nearlz 
thirty years” (RR. 350-351). Appellant was one of several’ laborers who 
drank heavily on weekends (R. 354, 358-9). Appellant did not drink om 
the job and was an excellent worker (R. 354, 359, 364). Mr. Costefio, 
however, did not consider him “normal” (RB. 360). Also called was Bix 
Donald Allen, Costello’s superintendent (R. 286). 

* As a result of this employment Dr. Cushard merely observed but. did 
not participate in subsequent. determinations as to appellants. case at the 
hospital (R. 46%). 

*Dr: Cushard explained as: follows: “* * * one could dest explain a 
psychosis: by saying that generally speaking there ere organic and four 
tional mental’ Hinesses * * * Fhe organic mental illnesses: being those in 
which the mentaf fllness- is caused by some-pliysical or organic changes: or 
damage in tiie: nervous: system, the brain; the functional menta¥ illness 
being: titose- fr which there is- no: demonstrabie- physical or organie change 
in the centraf nervous system: , 

“Now, of the functional mental finesses, and that is: what we are: spenk- 
ing about’ at the present time, one may Rave peyclioses and: psychoneuroses, 
and: of course, you may have organic psychoses; too: . 
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pellant had no mental defect (R. 452). He stated that his 
examination in May revealed nothing to indicate appellant 
was mentally ill on April 5, 1957 and was of the opinion that 
appellant was not mentally ill on the date of the crime (R. 
459). 

(c) The motion for new trial 


‘In his motion for new trial and at the hearing on the same 
appellant drew the trial judge’s attention to testimony of 
Dr. Addison M. Duval, assistant superintendent of Saint Eliz- 
abeths, in the case of Leach v. United States, D.C.DC. 
Crim. No. 450-57, Nov. 19, 1957 (J. A. 8-22, 22-23). This 
testimony was taken before Leach’s jury about one month 
after appellant’s conviction (J. A. 22, 1). 

In the Leach case Dr. Duval testified that, as to sociopathic 
personality disturbance, he and the superintendent had agreed 
that day that thereafter they would eliminate from their “rec- 
ords the words ‘without mental disorder’, where the diagnosis 
of this particular group of personality disorders is made” and 
would “hereafter let the diagnosis stand on its own feet” (J. A. 
25). 


The doctor made clear, however, that psychiatrists, includ- 
ing some at Saint Elizabeths, still disagree as to the “concept” 
of sociopathic personality * as well as its classification as 2 


| “In other words, the psychoses are what are referred to as the major 
mental ilinesses. . 
| «¥¢ I could digress for 2 moment from strict medical terminology and 
say that people who are psychotic are the ones that are generally thought 
of as insane. 
‘whe psychoneurotic individual may actually become incompetent but 
generally speaking they are referred to as the minor mental illnesses in 
comparing with psychoses which are the major mental illness. 
“Psychoneuroses may be of varying degrees. As a matter of fact, prac- 
tically all of us have certain psychoneurotic characteristics, not to the 
extent of constituting a mental illness, but I am trying to illustrate that 
there are all sorts of degrees up to severe psychoneurosis. But generally 
speaking, the psychoneurotic individual does not get into a mental hospital. 
It does not mean they never do. It is usually the psychotic individual who 
is thought of as the insane individual, and so it is generally speaking, with 
certain exceptions, the more severe type of mental illness” (R. 451-52). 
: % Dr. Duval testified: “I think the difference is one of concept as to what 
you mean when you say these words. I think I can, maybe, explain it 
gimply. If we would take a yardstick as an example and if you would 
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mental disorder (J. A. 25, 31, 35). He cautioned that while 
in his view sociopaths were properly classified psychiatrically 
as “disordered .or diseased, if you prefer the word”, rather 
than “abnormal”, yet 


«* ® * when we say that we must be very careful 
to point out that this is a different quantitative and 
qualitative type of physical and mental abnormality in 
the same way that you would look at physical disease. 

“There are all classes and degrees of physical diseases 
from the most mild to the most severe. 

“We now believe the proper concept is that also with 
mental diseases the most mild grading to the most se- 
vere, and these people fall in here in this line * te 
Next to the normals” (J. A. 26). 


The doctor testified that those with sociopathic personality 
disturbance know right from wrong and, where there is no 
psychosis, are able to retrain themselves and reject the wrong 
(J. A. 26, 29). 

Dr. Duval recounted that the 1942 edition of the American 
Phychiatric Association statistical manual * ‘Jabelled” socio- 
pathic personality disturbance “as without mental disease, or 
without mental disorder” (J. A. 25). This edition was super- 
seded by the “Diagnostic and Statistical Manual: Mental Dis- 


place in all the categories of human behavior, if you would place those 
people whom we considered normal on one end of this yardstick and if 
you would place at the other end of the yardstick those people who are 
obviously phychotic, mentally ill with the grossest of symptoms, then some- 
where in between you would place several other categories of * * * people, 
with their types of difficulties. 

“You would have, the next group below the psychoses would be the 
neuroses, very few of whom get into mental hospitals. Some few do. 
Then as you move towards the normal you would run into this group that 
we are talking about. These are the individuals who are somewhere in 
between what has been called normal and what has been called insane or 
psychotic” (J. A. 25). 

% COMMITTEE ON STATISTICS OF THE Am. PsycuraTeic Ass’N IN COLLABORA- 
TION wire Nav’L CoMMITTEE FOR MENTAL Hyorene, STaTisTicaL MANUAL 
FOR THE Usk or Hosrrrats ror. MENTAL Diseases (10th ed. 1942). In this 
manual the term “psychopathic personality” was employed and was listed 
under a heading “Without Mental Disorder”. Id. at 21-22. 
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orders” * (J. A. 25) (hereafter called “Statistical Manual’). 
The new manual came out In 1952 but the prior listing, with- 
out mental disorder, was retained because, Dr. Duval related, 
“Tate in 1954, after the Durham ecision, we had 8 

steff meeting at which th iatri 


out mental disorder. 

“Phis is a difficult medical question * * * The de- 
cision at that time was that in the agreed-upon cons 
sensus of our psychiatric staff this group of individuals 
so classified would be considered without mental dis- 
order” (J. A. 24). 

Secti of the Statistical Manual is entitled “Standard 
Nomenelature, Diseases of the Psychobiologic Unit”. Id. ati. 
Section I consists of definitions of the terms employed im 
Section I. Id. at 9. There are other sections dealing. with 
statistical reporting and numerous explanations accompany, 
precede and follow the text. 

It is stated in the Statistical Manual that “Basic to the 
terminology is the word ‘disorder’ which is used in its broadest 
sense to signify a group of related conditions affecting the 
psychobiologic unit.” * It is further pointed out that the at- 
tempt in one manual to provide a nomenclature as well as % 
statistieal classiiication, “involved various compromises” the 
two functions being different. Jd. at 88. 





il 


"Phe eategory “Sociopathic Personality Disturbance” is de- 
fined in part.as follows: ” 
-“Individuals to be placed in this category are ill pri- 
marily in terms of society and of conformity with the 
' prevailing cultural milieu, and not only in terms of per- 
sonal discomfort and relations with other individ- 
, uals ae» & #9) . 
Id. at 38. It is admitted in the Manual that the grouping of 
personality disorders, of which sociopathic disturbance is 
sub-class, was largely descriptive* which applies to the defini- 
tions themselves” as the above quotation illustrates. Divi- 
gion was partially determined, the Manual states, by “dynam- 
ies of personality development” * indicating the influence of 
particular psychiatric theory as to which experts might disc 
agree. Id.at34. | 
The Manual notes the previous terms were “constitutional 
psychopathic state” and “nsyehopathic personality” which 
themselves reflect the fluctuation of theory. Jd. at 38. 


STATUTE INVOLVED 


31. raz. 1821 (1909), as amended, D.C. Cope § 2401 
(1951): 


Whoever, being of sound memory and discrétion, kills 
another purposely, either of deliberate and premedi- 
tated malice or by means of poison, or in perpetrating 


 “Alegholism” is listed in the Manual as a type of sociopathic personality 
disturbance and is defined as follows: “Included in this category will be 
cases in which there is well established addiction to alcohol without rec- 
ognizable underlying disorder. Simple drunkenness and acute poisoning 
Ave to alcohol are not included in this category.” Id. at 39. 

* Dr. Platkin, in the instant case, distinguished sociopathic personality 
disturbance as lacking “specific standards” (J. A. 15). . 

» Sociopathic personality disturbance is a term that “can scarcely be 
- defined with scientific accuracy * * * Most psychiatrists now consider that 
the basic feature of the behavior manifested by the sociopathic personality 
is the unconscious psychodynamic process. Some of the presumed, yet 
speceiative, psychopathological processes that lead to the social maladjust- 
ments of the psychopath will be discussed later * * *” Noyes, op. cit. 
supra at 495 (emphasis supplied). 

® Chapter 2 of Dr. Noyes book, referved to by Dr. Duval (nee note 16) 
indicated that “dynamic psychiatry” is closely akin to the psychoanalytical 
school. See also p. 495. 
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or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 
or 22-402 of this Code, rape, mayhem, robbery, or kid- 
napping, or in perpetrating or in attempting to perpe- 
trate any housebreaking while armed with or using @ 
dangerous weapon, is guilty of murder in the first 
degree. 
SUMMARY OF ARGUMENT 


I 


Appellant relied, for a new trial, on terminological changes 
with reference to “sociopathic personality disturbance”. Dis- 
cussion of this concept in terms of “mental disorder”, broadly 
conceived, is not new. The imprecision of the term remains 
and still requires, as before, elucidation by experts prepared to 
defend the theoretical basis of their descriptions. 


II 
Tt has long been settled that an indictment for first degree 


murder need not allege that a defendant was of sound mind 
and discretion. 
II 


. Under the facts as summarized in the Counterstatement the 
degree of appellant’s sobriety was manifestly a jury question. 
The alternative defense of accidental shooting was without 
substance. The eye-witness testimony was conclusively cor- 
roborated by circumstances negativing the possibility that, as 
appellant claimed, the shotgun was discharged but once and 
accidentally. Two expended cartridges were found near the 
body which bore traces unmistakably indicating that appel- 
‘lant fired twice. 
ARGUMENT 


L. Denial of a new trial was not an abuse of discretion 


Appellant’s first argument (Br. 7, 9) is that the trial judge 
erred in denying a new trial because a month after his trial 
there was a change in the “medical interpretation” of socio- 
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pathic personality disturbance “changing such an illness from 
9 non-mental toa mental” disorder (Br. 7 ye 

_ The request for a new trial, as summarized and referenced in 
section (c) of the Counterstatement, was based primarily * on 
testimony of Dr. Duval, and authorities referred to by him in 
Leach v. United States, D.C.D.C. Crim. No. 450-57, Nov. 
19, 1957. 

It will be recalled from the Counterstatement that the classi- 
fication “mental disorder” in the 1952 Statistical Manual is 
very broad, lumping together generically, for example, psy- 
choses at one end and mild personality disturbances at the 
other, the latter being only capable of descriptive definition 
lacking strict standards. It was clear from the Statistical 
Manual itself that the general classificatory scheme was the 
result of compromise because of the dual aspect of the manual 
as a statistical manual and a nomenclature. Coming down to 
the grouping of personality disorders, the manual admits the 
principle of division employed was partly artificial, and in 
part determined by particular psychiatric theory as to which 
experts might disagree. 

Dr. Duval testified that experts on his staff disagree as to 
whether sociopathic personality disturbance is a disorder or 
disease and the logic of this is apparent. It importantly high- 
lights the fact that the emphasis, as before, will be on the 
individual expert because, regardless of terminological changes, 
the complete imprecision of the term “sociopathic personality 
disturbance” persists.“ And it is only through an expert, 
prepared to give the theoretical and practical basis of his 


“ Appellant also asserts, as his second argument (Br. 7, 10) that an 
individual juror was affected by appellant’s dozing during the court’s 
charge. No affidavit was filed to this effect and even had the claim been 
more serious, an affidavit would not have prevailed for “It is a general 
rule, founded on the soundest public policy, that the testimony of jurors 
relating to the motives and reasons influencing their verdict will not be 
received.” Hyde v. United States, 35 App. D.C. 451, 488 (D.C. Cir. 1910), 
aff'd, 225 U.S. 347 (1912). 

"Compare Holloway v. United States, 80 U.S. App. D.C. 3, 148 F.2d 
665 (D.C. Cir. 1945). 

% See Hall, Mental Disease and Criminal Responsibility, 45 Col. L. Rev. 
677, 684 (1945). 
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opinion, that such matters can channel to 8 jury. See 2 
Wigmore, Evidence § 562 (3d ed. 1940). - 

It is apparent from Dr. Duval’s testimony that the Statis- 
tical Manual, and standard texts discussing sociopathic per- 
sonality disturbance broadly in terms of mental disorder, are — 
not new. Such: material is, of course, not evidence at all 
Otherwise a new trial would have to be granted upon the 
publication of the latest glossary, however inexact the scierice. 
However, the material was available to appellant before his 
trial and in that aspect he cannot now complain. 

| It is concluded that there was manifestly no abuse of dis- 
cretion by the trial court. The material appellant would use 
at a new trial would be merely impeaching of experts and 
would not change the result. At the last trial appellant was 
fortunate in that details of his autobiography, insofar as they 
concerned a series of vicious assaults on women, were identi- 
fied as to victims before sentence only to the degree that appel- 
lant chose to reveal. The Government presented convictions 
only as bearing on credibility. In an expanded probing of the 
existence of sociopathy, under general principles of relevancy,” 
details would be admissible to show the vicious motivation of 
the appellant. 

te IL. The indictment was not defective 


Appellant’s third argument (Br. 7, 9) is that a judgment of 
acquittal should have been granted because the indictment did 
not allege appellant was “possessed of sound memory and 
discretion at the fime of the alleged crime” (Br. 8). Never- 
theless appellant recognizes (Br. 7) that as early as 1903 the 
Court held in Hil v. United States, 22 App. D.C. 395 (DE. 
Cr.) that 

“The definition of murder as given'in * * * the Code 
is the conimon-law definition of that crime * * * The 
indictment here is in the regular and long. approved 
common-law form, and the court below was'clearly righ 
"in refusing to queash it * * * Indeed it was not neces- 
_ sary, im atiy View of the case, to charge that the accused 


*2 WicMore, Evipence § 228 (3d ed. 1940). 
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was of sound mind and discretion, as essential to the 
validity of the indictment.” 
Id. at 402. Certainly the rules of pleading have been liberal- 
ized since 1903 ** and Durham v. United States, 94 U.S. App. 
D.C. 228, 214 F.2d 862 (D.C. Cir. 1954), on which appellant 
relies, did not address itself to the contents of indictments. 


Itt. The evidence amply supported the verdict 


Appellant’s fourth argument is that, putting aside the issue 
of insanity, there was insufficient evidence to warrant convic- 
tion (Br. 8, 10). In support of this contention appellant 
refers the Court, among other things, to his testimony that the 
shooting was accidental and to portions of the coroner’s testi- 
mony claimed to support that view (Br. 10). Appellant also 
makes reference (Br. 11) to a portion of his motion for new 
trial (J. A. 21), in which there is reference to the alternative 
defense of intoxication. 

As developed in the Counterstatement the degree of appel- 
lant’s sobriety was manifestly a jury question. Note 7, supra. 
References were also furnished in the Counterstatement sup- 
porting the conclusion that the eye-witness testimony was con- 
clusively corroborated by circumstances negativing the possi- 
bility of accident. It was there seen that the direction and the 
nature of the wounds inflicted and the two expended cartridges 
found in the bedroom demonstrated that the weapon had not 
been fired but once and accidentally as appellant testified. 


CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the judgment below should be affirmed. 
Outver GAscH, 
United States Attorney. 

Cart W. BrLcHeEr, 
Freperick G. SmirHson, 
JoHn D. Lang, 

Assistant United States Attorneys. 


” Fen. R. Cera. P. 7(c). The rule contemplates a “simple form of indict- 
ment”. Advisory Committee Note to Rule 7(c). 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1, Was it an abuse of discretion to deny a new trial on the 
ground that since appellant’s conviction Saint Elizabeths Hos- 
pital lists sociopathic personality disturbance, in diagnostic 
and medical-statistical usage, under the very broad heading 
of “mental disorders”? 

2. Is the question of abstractness and repetitiousness of a 
charge reached where this was due in part to inclusion of re- 
quests of appellant who did not object to the charge as a 
whole? 

3. In the absence of objection, and before the Lyles decision, 
did instructions as to commitment upon a verdict of not guilty 
by reason of insanity constitute reversible error? 

4. In the absence of a request for a mistrial below, was one 
required by reason of questions asked a defense expert who 
had also examined appellant as to competency to stand trial? 

5. Would adoption of a rule of diminished responsibility in 
first degree murder cases be an appropriate exercise of judicial 
discretion, and is this question reached in the absence of a 
requested instruction below? 


(I) 
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Counterstatement of the case 
Statute involved 
Summary of argument 
Argument: 
I. Denial of a new trial was not an abuse of discretion 
II. The Jury’s function was not impaired 
III. The charge was not reversibly erroneous 
IV. Instruction on commitment to mental hospital was not 


V. A mistrial was neither requested nor required 
VI. Diminished responsibility properly had no part in the trial 


VII. Procedure employed in competency to stand trial proceed- 
ings does not require a new trial 
Conclusion 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14274 


Comer BLockKsER, APPELLANT 
v. 


Unrrep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRIOT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF CASE 


A one-count indictment was filed charging that on April 5, 
1957, Comer Blocker, the appellant, purposely and with delib- 
erate and premeditated malice murdered Frances B. Hall with 
a shotgun (J.A. 37). Found guilty by the jury as indicted 
(J.A. 36) he appealed from a death judgment (J.A. 3, 5). The 
Court, sua sponte, in July, 1958, scheduled the appeal for re- 
hearing en banc on briefs previously argued before a panel. 
In September new counsel was appointed at the request of 
appellant, previous counsel being named amicus curiae. A 
new brief was prepared which, being in excess of permissible 
length, was allowed to be filed on December 30, 1958. 

Subsequent to the rehearing en banc order the Court, through 
the Clerk, requested counsel to give special attention in argu- 
ment to appellant’s question number one in his original brief 
argued before the panel. The question follows: 


1. The question is whether, a defendant who was 
found guilty by a jury, on October 22, 1957, of first de- 


(1) 
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gree murder is entitled to a new trial because psychia- 
trists at St. Elizabeths Hospital, on November 18, 1957, 
changed their policy by classifying a person with a socio- 
pathic personality disturbance as one who is mentally 
ill and suffering from a mental disease, whereas the psy- 
chiatrists from the same hospital who testified on Oc- 
tober 18, 1957 at the trial of the appellant herein stated 
that appellant had been diagnosed as having a socio- 
pathic personality disturbance and chronic alcoholism 
but that a sociopathic personality disturbance is not the 
same thing as a mental defect or a mental illness? 


_ As appellant’s new brief contains six new issues not previ- 
ously raised by him on appeal and not, in the main, preserved 
by appropriate request or objection below, appellee, upon re- 
quest, was given permission to file this supplemental brief. In 
addition appellee relies on its previous brief which, among other 
things, formulates an answer to appellant’s previous contention 
that it was an abuse of discretion to deny a new trial on the 
ground that since appellant’s conviction Saint Elizabeths lists 
sociopathic personality disturbance, in diagnostic and medical- 
statistical usage, under the very broad heading of “mental dis- 
orders.” 

_ Appellee’s previous brief is also referred to for factual detail, 
including the evidence that appellant, purchasing a shotgun 
and case in Philadelphia for the purpose, travelled to Wash- 
ington where he slew his estranged common-law wife with two 
shots from the weapon. 


STATUTE INVOLVED 


31 Stat. 1321 (1901), as amended, 54 Stat. 347 (1940), 22 
D.C. Copp § 2401 (1951): 


Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premeditated 
malice or by means of poison, or in perpetrating or at- 
tempting to perpetrate any offense punishable by im- 
prisonment in the penitentiary, or without purpose so 
to do kills another in perpetrating or in attempting to 
perpetrate any arson, as defined in section 22-401 or 
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22-402 of this Code, rape, mayhem, robbery, or kid- 
napping, or in perpetrating or in attempting to perpe- 
trate any housebreaking while armed with or using @ 
dangerous weapon, is guilty of murder in the first 


degree. 
SUMMARY OF ARGUMENT 


(a) 


Appellant relied, for a new trial, on terminological changes 
with reference to “sociopathic personality disturbance.” Dis- 
cussion of this concept in terms of “mental disorder,” broadly 
conceived, is not new. The imprecision of the term remains 
and still requires, as before, elucidation by experts prepared to 
defend the theoretical basis of their descriptions. 


(b) 


The expert testimony, in context with the charge, did not 
mislead the jury. Criticism of the charge on the ground of 
abstractness and repetitiousness is overcome by the conceded 
fact that this was due in part to the inclusion in the charge of 


defense instructions and by appellant’s concurrence in the 
charge by failing to object. 


(c) 


The jury were instructed as to commitment upon a verdict 
of not guilty by reason of insanity before the Lyles case. There 
was no objection to the instruction. 


(d) 


A mistrial was neither requested nor required by questions 
asked defense experts who had also examined appellant as to 
competency to stand trial. 


(e) 


Diminished responsibility in first degree murder cases or in 
the applicable precedents is no part of our law and nothing in 
this record suggests in any major way that it would be an 
appropriate exercise of judicial discretion to adopt this rule. 

496177—59——-2 
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ARGUMENT 


IL Denial of a new trial was not an abuse of discretion 


Appellant’s first argument (Br. 23-32) is addressed to the 
contention to which the Court requested special attention be 
given in reargument en banc.’ Appellant claims a new trial 
should have been awarded on the basis of what he styles “newly 
discovered evidence” (Br. 23). That Saint Elizabeths Hos- 
pital, since appeliant’s conviction, lists sociopathic personality 
disturbance, in diagnostic and medical-statistical usage, under 
the very broad heading “mental disorders,” is asserted not only 
to constitute newly discovered evidence but evidence of such 
cogency as necessarily to require 2 new trial (Br. 23-24). 

| From what comes later, appellee concludes that there was no 
newly discovered evidence either in substance or in relation to 
the requirement that due diligence be shown by the defense in 
advance of the trial. 

As detailed and referenced in appellee’s previous brief (Br. 
8-11, 12-14), the request for a new trial was based on testimony 
of Dr. Duval, assistant superintendent of Saint Elizabeths Hos- 
pital, in the case of Leach v. United States, D.C.D.C. Crim. No. 
450-57, Nov. 19, 1957 (J.A. 8-22, 22-23). This testimony was 
taken before Leach’s jury about one month after appellant's 
conviction (J.A. 22,1). In the Leach case Dr. Duval testified 
that, as to sociopathic personality disturbance, he and the 
superintendent had agreed that day that thereafter they would 
eliminate from their “records the words ‘without mental dis- 
order’, where the diagnosis of this particular group of person- 
ality disorders is made” and would “hereafter let the diagnosis 
stand on its own feet” (J.A. 25). 

- But the assistant superintendent made clear that the only 
new occurrence in his hospital since appellant’s conviction was 
adherence to a statistical manual issued some years before. 
The previous manual ? had labelled sociopathic personality dis- 
_ +See counterstatement. 
| 3Commerrres on STATISTICS OF THE AMERICAN PsycHIaTRIC Ass’N IN COL- 
LABORATION WITH NaT’L. COMMITTEE FOR MENTAL HYGIENE, STATISTICAL 
MANUAL FOE THE USE oF HosPrrats FOr MENTAL DISEASES (10th ed. 1942). 


In this manual the term “psychopathic personality” was employed and was. 
Listed under a heading “Without Mental Disorder.” Id. at 21-22. 





5 


turbance, according to Dr. Duval, “as without mental disease, 
or without mental disorder” (J.A. 25). In 1952 this manual 
was superseded by another * listing sociopathic personality dis- 
turbance as a mental disorder. A text, recommended in ex- 
planation by the doctor, acknowledged that listing sociopathic 
personality disturbance as a mental disorder was based on 
processes speculative in nature and but presumed to exist.‘ 

The latest manual and standard texts explaining the contro- 
versial basis for listing sociopathy as mental disorder had been 
in existence some years before the trial of appellant and were 
thus not new but discoverable by the defense in the exercise of 
due diligence in preparing for the interview of experts. 

Looking at the policy decision reached by the superintend- 
ent of Saint Elizabeths one month after appellant’s conviction, 
it is clear that it was a narrow one at least insofar as it was 
concerned with uniformity of statistical usage. It is naive to 
assume, as appellant does (Br. 25), that this reflected 
“changed thinking of the staff at St. Elizabeths,” and there- 
fore it is rash to assert that “the most elementary standards of 
justice” required a new trial (Br. 25). 

Not only had the controversy existed years before the appel- 
lant’s trial, but even in a narrow sense there was no evidence 
of any change in the “thinking of the staff.” Dr. Duval had 
testified that the previous practice had been adopted by the 
entire staff (J.A. 24). Therefore to conclude there was any 
change in thinking at all requires an untenable assumption. 
There is no doubt of the importance of the superintendent of 
Saint Elizabeths as a certifying official with important func- 
tions within the statutory framework of civil and criminal 
commitment in the District of Columbia. However, in the 
proper context of this argument he is but the head of a learned 
body of experts attached to a distinguished teaching hospital. 
In the aspect critical here, the reception of expert testimony 
in trials at law, the voice of the superintendent is but as per- 
suasive as his private professional attainments, weighty as 


3 COMMITTEE ON NOMENCLATURE AND STATISTICS, DIAGNOSTIC AND STatIs- 
TICAL MANUAL: Mentat Disorpers (Am. Psychiatric Ass’n 1952). 

“Noyes, Mopern CirvicaL PsycuiaTry (4th ed. 1958). See appellee’s 
previous brief, notes 16, 19. 
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they may be. Dr. Duval intended to say no more as he recog- 
nized that there is no unanimity as to the “concept” of socio- 
pathic personality as well as its classification as a mental 
disorder (J.A. 25, 31, 35). There is no proper basis for con- 
cluding that expert testimony at a new trial, assuming the 
same experts testified, would be different. This would be the 
same as positing that such testimony would substantially vary 
with the publication of the latest glossary renaming and re- 
classifying & controversial term. 

Thus neither literally nor in substance was there newly dis- 
covered evidence. In this connection appellant’s attempted 
reliance (Br. 29-31) on Williams v. United States, D.C. Cir. No. 
14460, Nov. 12, 1958, fails. In that case, five months after 
testifying that defendant was not suffering from mental disease, 
the same psychiatrists, called upon to testify in another case, 
stated that they had changed their mind. One doctor testified 
the defendant was psychotic, a condition which might well 
have existed for several years. Unlike the case of Wulams, 
there is no prospect that the particular experts would testify 
differently at a new trial because, as appellant states (Br. 31), 
there was no “change in basic diagnosis but a change in * * * 
classification”. The change in classification, it has been 
shown, was partly artificial and partly speculative and contin- 
uously controversial medically.’ As stated in an amicus brief,° 
incorporated by appellant (Br. 72-80), “The meaning of the 
term ‘psychopath’ is a question of fact. It is certainly not 
subject to judicial notice.” 

| Equally untenable is the assertion that new trial standards 
applicable to false or mistaken testimony must be applied to 
appellant’s defense experts’ (Br. 29). In this connection ap- 
pellant relies on Pettine v. Territory of New Mexico, 201 Fed. 


* See generally appellee’s previous brief. 

| * Brief of Amicus Curiae, p. 65, Stewart v. United States, 94 U.S. App. 
D.C. 298, 214 F. 2d 879 (D.C. Cir. 1954). 

| Tt has been indicated above that the defense failed to meet the require- 
ment of due diligence and other criteria warranting new trials because of 
newly discovered evidence. Thompson v. United States, 88 U.S. App. D.C. 
235, 188 F. 24 652 (D.C. Cir. 1951). Without pointing out his basis, appel- 
lant characterizes as “dictum” (Br. 29) the requirement that evidence be 
produced of such a nature “that a new trial would probably produce an 
acquittal.” Jd. at 236. 
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489 (8th Cir. 1912), for the pro ition “that, in criminal cases, 
false testimony is presumptively prejudicial to: the defendant” 
(Br. 29). The opinion itself made clear that the decision was 
based on the common law “legal presumption * * * that error 
produces prejudice”. Id. at 492, This presumption was de- 
stroyed by Congress seven years later? It is therefore to be 
concluded that appellant’s effort to apply such a principle to 
this record is an emergence of “primitive formalism” harking 
back to the day “when the word was the sovereign talisman, 
and every slip was fatal.” ° 


ARGUMENT 
IL. The jury’s function was not impaired 


Appellant’s seeond argument (Br. 33-45). is “the expert 
testimony and instructions erroneously took from the jury the 
question of whether or not appellant was suffering from @ men- 
tal disease or defect” (Br. 33). 

The gist of this argument is that the doctors in their testi- 
mony used the terms disease or defect, and that the charge, 
giving an abstract version of the instruction approved in the 
Durham case,®® misled the jury (e-g-, Br. 35). 

Enough was said by appellant in his first and sixth argu- 
ments to indicate that difficulties are to be encountered in sub- 
mitting the issue of sociopathy to a jury where, as here, it is 
based on the abhorrent repetition of violent assaults on women 
and on a chronic alcoholism not involving brain damage. Itis 
clear from the record that the doctors described the concept of 
sociopathy in general terms not bearing hardly on the defend- 
ant. More detail on causality, it is complained, should have 


*49 Stat. 1181 (1919). This statute was restated in 1946. Advisory 
Committee Note, Fev. R. Cam. P. 52(a).. The Advisory Committee’s Note 
to the identical rule in the Preliminary Draft (then numbered 48(2)) 
states, relating to the above statute and another in pari materia, “The pro- 
posed subdivision contains the substance of the above statutory provisions. 
In thus rejecting, as did Congress in the former of the provisions. quoted, 
the older doctrine that prejudice should be presumed from the commission 
of error, this proposal reflects the spirit of the rules as‘a whole, as expressed 
in proposed Rule 2 (Purpose and Construction ).” 

* Wood v. Lucy, Lady Duff-Gordon, 222 N.Y. 88, 91 (1917) (Cardozo, ©.5.)- 

* Durham v. United States, 94 U.S. App. D.0. 228, 214 ¥F: 2d 862 (1954). 
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been supplied by the doctors (Br. 36). But in what concrete 
respects appellant does not point out. He implicitly recognizes 
that bringing to the fore past violent acts as explaining the 
present atrocious crime would have been of dubious value to 
the defense (Br. 29). 

As appellant concedes in his sixth argument, sociopathy 
predicated on the repetition of unlawful acts is but minimal 
evidence of mental condition. He also recognizes an almost 
total lack of objection at the trial below (Br. 43). It is there- 
fore submitted that no substantial right is involved as appel- 
lant advances nothing to indicate in any major way that the 
result of a new trial would be different. Fep. R. Cri. P. 52. 


ARGUMENT 
Ill. The charge was not reversibly erroneous 


The third argument (Br. 45-53) consists of a general char- 
acterization and criticism of the charge as “prejudicially con- 
fusing and erroneous” (Br. 45). The charge is found, in its 
description of included offenses, to have been “highly abstract”. 
Complaint is made that portions of the charge were repetitious, 
but is recognized that this was due in part to the inclusion in 
the charge of “instructions proposed by the Government and 
by the appellant” (Br. 46). 

Appellant cites (Br. 45) Williams v. United States, 76 US. 
App. D.C. 299, 131 F. 2d 21 (D.C. Cir. 1942). This case did 
not turn on abstract instructions but on basic defects in the 
charge. “A basic defect of the charge is the failure to discuss 
and define the offenses included within the indictment. Rape 
was not less defined generally, much less broken into its con- 
stituent elements * * *” Td. at 300. 

The Carter case = is relied upon (Br. 51) for the proposition 
that from a portion of the charge the jury might have inferred 
the necessity of an affirmative finding of a mental disorder. 
The Carter opinion was rendered after the submission of the 
instant case to the jury, and did not find the error reversible. 
Further, in supplying guides for 2 new trial, the Court found 
instructions as to causality abstract but not reversible. 


—\——_ 
2 Garter v. United States, 102 U.S. App. D.C. 227, 252 F. 2d 608 (D.C. Cir. 
1957). 
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Appellant’s argument, taken in connection with his recog- 
nition that the charge contained defense requests all of which 
were granted, and that the charge was not the subject of objec- 
tion, raises the question whether the question of “abstractness” 
should be permitted to be advanced ex parte even in a serious 
case. While any charge is theoretically vulnerable on the 
ground of abstractness, to permit this criticism to be made on 
appeal, after concurrence and participation in the charge below, 
is to invite 2 minimization of the role of the trial attorney and 
a resultant formlessness in trial procedure impairing the ad- 
ministration of justice. Fep. R. Cri. P. 30. Charges are 
given orally and where containing, as substantially conceded 
here, the necessary elements, should be ordinarily assumed to 
have been intelligently received despite the possibility of rhe- 
torical criticism resulting from labored studies of the reporter’s 
transcript. Vigilance of the trial attorney should be permitted 
to exert a force constructively influencing the caliber of jury 
charges. 

It is therefore concluded that appellant’s contention is with- 
out merit. 


IV. Instruction on commitment to mental hospital was 
not erroneous 


Appellant’s fourth argument (Br. 54-63) is that, while the 
trial judge instructed that a finding of not guilty by reason of 
insanity would be followed by commitment to Saint Eliza- 
beths, prejudice resulted from failure to add that confinement 
would last until public safety and the appellant’s welfare per- 
mitted release. 

This argument is conclusively negated by the line of cases ** 
from Taylor, which formulated the practice of informing juries 
as to commitment of persons not guilty by reason of insanity, 


2 Taylor v. United States, 95 U.S. App. D.C. 373, 222 F. 2d 398 (D.C. Cir. 
1955) (defense counsel may and trial court should inform jury that where 
not guilty. by reason of insanity a defendant may be committed until the 
public safety and his own welfare require release) ; Kelley v. United States, 
99 U.S. App. D.C. 13, 236 F. 2d 746 (D.C. Cir. 1056) (trial court reminded, 
upon remand on other grounds, of the pertinency of the Taylor admonition 
in the event of renewal of insanity defense) ; Bradley v. United States, 
102 U.S. App. D.C. 17, 249 F. 2d 922 (D.C. Cir. 1957) (omitting public 
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to Lyles, which, in terms, and as explained since, made such an 
instruction mandatory in the future unless affirmatively ob- 
jected to by the defense. The instant case, as appellant recog- 
nizes (Br. 61) was submitted to the jury before the rendition 
of the Lyles opinion. 

Appellant also cites (Br. 57) the second Durham case (99 
US. App. D.C. 132, 237 F. 2d 760 (D.C. Cir. 1956)), which is 
clearly not apposite on the instant record. Durham was tried 
before Taylor and his conviction was reversed for remarks of 
the trial judge to the jury found to disparage the defense of 
insanity by suggesting to the triers of the fact the circumstance 
that the defendant would probably be released shortly if found 
hot guilty by reason of msanity. | 

| It is suggested by appellant (Br. 57-58, 60) that a statutory 
change making commitment mandatory * in some way made 
the instruction mandatory before Lyles. This obviously does 
not. follow. The important matter was that in Taylor it had 
been judicially decided that a jury should be informed of the 
legal consequences of a verdict of not guilty by reason of 
insanity. A change in the statutory determinants of custody 
was pertinent only to the wording of the instruction not the 
reason behind it which had been previously elaborated. As 
the Court had recognized in Taylor itself, a purely informa- 
tional instruction is not typical in criminal practice. So the 
important developments in the doctrine was its general ac- 


safety as an additional determinant of release not called to the attention 
of the trial judge and not plain error under circumstances) ; Lyles v. United 
States, 254 F. 2d 725 (D.C. Cir. 1957), cert. denied, 356 U.S. 961 (1958) 
(en banc: Taylor instruction, not in rigid terms, must be given “hence- 
forth” unless defense affirmatively objects) ; Tatum v. United States, 101 
U.S. App. D.C. 373, 249 F. 2d 129, cert. denied, 356 U.S. 943 (1958) (Lyles 
case made Taylor instruction “mandatory prospectively”; refusal to give 
instruction, an omission pointed out by Government; but defense did not 
comply with Rule 30, Fed. R. Crim. P., having failed to request the instruc- 
tion or object to omission) ; Catlin v. United States, 102 U.S. App. D.C. 127, 
251 F. 2d 368 (D.C. Cir. 1957) (reversal on authority of Lyles but for 
failure to permit defense, according to plain words of Taylor, to inform the 
jury in argument as to custody of insane defendants; better practice for 
court to give this information) ; Starr v. United States, D.C. Cir. No. 13865, 
Oct. 17, 1958 (Lyles case was in terms “prospective” in application; in- 
struction that confinement would persist until no longer insane held suffi- 
cient without mention of public safety). 
* 9 Stat. 609 (1955), 24 D.C. Cope § 301 (Supp. VI, 1958). 
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ceptance later by the Court en banc in Lyles, and a determina- 
tion, clearly prospective in operation, that it was mandatory 
in the absence of affirmative objection by the defense. 

Here there was no cutting off of defense argument on the 
point, as in Catlin, nor was the partial omission of the court 
in its charge even brought to the trial court’s attention by way 
of request or objection. No case has been cited, and there is 
none (note 12), holding that before Lyles a charge was prejudi- 
cially erroneous under the circumstances disclosed by this 
record. 


V. A mistrial was neither requested nor required 


The fifth contention of appellant (Br. 64-68) is that the 
“trial court erred in failing to declare @ mistrial when the find- 
ing of appellant’s competency to stand trial was brought to the 
notice of the jury” (Br. 64). 

In answer, it is noted that no motion for a mistrial was made 
below. The reasons follow. 

The defense initially brought out in question and answer 
that the defense psychiatrists had “participated in the exam- 
ination of the defendant Comer Blocker * * * over & 60-day 
period * * * during which time he was 2 patient at St. Eliza- 
beths” (R. 292). The first defense doctor was examined about 
the psychiatrists’ “findings” and “diagnosis” as a “result” of 
their “examination” (R. 292-93). Thelanguage in cross-exam- 
ination to which appellant objects (Br. 64-65) covers the same 
subject matter (R. 298) and had no more tendency than that 
on direct to imply that the mental examination had been in 
the course of proceedings to determine competency to stand 
trial. 

Appellant notes (Br. 65) that an objection was made (R. 
298) but it was sustained by the court on the particular ground 
that it called for conclusions of other psychiatrists available to 
testify (R. 299). While the court did state at the bench it 
was disturbed by reference to the report (R. 301), there had 
been no direct reference before the jury to a finding of com- 
petency to stand trial by the judge, or a report to that effect 
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by the hospital.‘ The situation as it immediately stood was 
described by the defense (R. 302) in terms of a hospital report. 
to the court which had disappointed the defense in that it 
contained no particulars relevant to appellant’s defense of in- 
sanity. These inadequacies were remedied by interviewing 
the psychiatrists, whom it had been contemplated from the 
beginning would be available on the merits, and by making 
available the hospital record.” 

-| Tt is therefore submitted that asking a defense psychiatrist 
on cross-examination whether appellant had been sent to Saint 
Elizabeths for mental examination and whether he was of 
“sound mind” covered the same ground as the direct examina- 
tion and had no tendency to create any impression other than 
that the examination was for the purpose of providing expert 
testimony at the trial of the defendant, a function incidentally 


#18 U.S.C. $4244 (1952) (“A finding by the judge that the accused is 
mentally competent to stand trial * * * shall not be introduced in evidence 
* * * nor otherwise be brought to the notice of the jury.”) See also Taylor 
v. United States, 95 U.S. App. D.C. 373, 222 F. 2d 398 (D.C. Cir. 1955) 
(remark of trial judge that competency to stand trial had been established 
by release from hospital held within statute). 

-%On July 3, 1957 appellant had filed before another judge a motion for 
the appointment of two psychiatrists to examine appellant in aid of a de- 
fense of insanity at his forthcoming trial (R. 788). The appellant nomi- 
nated Drs. E. Y. Williams and Robert Odenwald (R. 790). The motion 
had requested that funds be provided for this psychiatric testimony (R. 788). 
In its consequent order of July 29, 1957, the court, though denying the 
appointment of the doctors nominated by the defense, did grant part of the 
relief requested (R. 786-787). While the order requested the Superintendent 
of Saint Elizabeths to appoint two doctors to report on competency to stand 
trial (other than Dr. Cushard, retained by the Government), it contained, 
in accordance with appellant’s request, the unusual provision that the ex- 
pense of any additional reports or testimony would be paid by the Admin- 
istrative Office (R. 787). The report, in letter form, was addressed only to 
competency to stand trial, and did not identify the two psychiatrists (J.A. 
43). In view of the inadequacy of the report as to mental condition at the 
time of the crime, a continuance was granted the defense by Chief Judge 
Laws to interview the two psychiatrists whose appointment had been re- 
quired by the court (R. 3-4). Addressing the trial judge for the record at 
the outset of the trial, the defense stated that due to the interviews had, and 
the hospital record which had been made available, there had been com- 
pliance with the order, the defense had not been surprised and was fully 
prepared to proceed (R. 3-4). 

Blsewhere (Br. 95) appellant recognizes that the order instituting com- 
petency proceedings had been in aid of the defense’s “interest in securing 
psychiatric witnesses.” 
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recognized in the court’s original order read in the light of 
appellant’s motion (note 15). See Bailey v. United States, 101 
US. App. D.C. 236, 238, 248 F. 2d 558 (D.C. Cir. 1957), cert. 
denied, 355 U.S. 919 (1958). 

It is concluded that the failure of the defense below to re- 
quest @ mistrial is explainable on the record. The mistrial 
issue, raised for the first time on appeal, is based on a single 
question to which no answer was permitted (Br. 64; R. 299). 
The statute was not contravened by any direct reference to 
proceedings to determine competency to stand trial and, under 
the circumstances above recounted, improper reference cannot 
be spelled out circumstantially. In this posture a mere after- 
thought is no substitute for a timely request below. Therefore 
there should be applied the rule requiring that a defendant 
contemporaneously make known to the court “the action 
which he desires the court to take * * * and the grounds 
therefor.’ ** 


VL. Diminished responsibility properly had no part in the 
trial below 


The appellant, in his sixth argument (Br. 69-90) claims the 


“trial of the appellant was defective because the question of 
diminished responsibility was not presented to the jury” (Br. 
69). 

The argument runs that the alleged error below was “of this 
Court’s making” and that establishment of the rule of dimin- 
ished responsibility may no longer be postponed (Br. 69, 76). 
The statute defining murder ”’ is to be construed to reach this 


* Fed. R. Crim. P. 51. 

7 Whoever, being of sound memory and discretion, kills another purposely, 
either of deliberate and premeditated malice or by means of poison, or in 
perpetrating or attempting to perpetrate any offense punishable by imprison- 
ment in the penitentiary, or without purpose so to do kills another in per- 
petrating or in attempting to perpetrate any arson, as defined in section 22- 
401 or 22-402 of this Code, rape, mayhem, robbery, or kidnapping, or in 
perpetrating or in attempting to perpetrate any housebreaking while armed 
with or using a dangerous weapon, is guilty of murder in the first degree. 
$1 Stat. 1321 (1901), as amended, 54 Stat. 347 (1940), 22 D.C. Cope § 2401 
(1951). 

Whoever with malice aforethought, except as provided in sections 22-2401, 
22-2402, kills another, is guilty of murder in the second degree. 31 Stat. 
1321 (1901), as amended, 54 Stat. 347 (1940), 22 D.C. Cons § 2403 (1951). 
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end (Br. 87). A construction of major elements of the statute 
is to be avoided because of “subtleties of applying the rule in 
terms of intent, premeditation or deliberation” * (Br. 90). 
The “statutory provision on which to base the rule of dimin- 
ished responsibility * * * is the requirement, unique to the 
District, that one convicted of first degree murder be ‘of sound 
memory and discretion’ ” (Br. 87). 

It is clear not only from all the appellant advances in favor 
of the rule of diminished responsibility but also from what he 
stays away * that the mark of this problem is legislative. While 
the 1901 Code definition of murder was the common law defi- 
nition,” yet it was the legislature which, in amelioration, deter- 
mined what type of malice aforethought was to be capitally 
punished. As the statute was first enacted murder of premedi- 
tated and deliberate malice, concerned here, was notably singled 
out for capital punishment.” In 1940 the Congress addressed 
itself with great particularity as to the offenses which should 
be capitally punished.” 

‘In the enactment of the Code of 1901 judicial experience was 
not overlooked as the draft was a joint effort of the Bench and 
Bar Since 1901 such channels have increased, as witness 
joint court and legislative action on rules of criminal procedure. 
The specific class for which the defense requests a special rule, 
the sociopathic personality, has been the subject, as appellant’s 
researches reveal, of much legal and medical study almost uni- 


'* The gratuitous statement is also made that instructing a jury on dimin- 
ished responsibility in terms of “sound memory and discretion” “might be 
simpler and more comprehensible to a jury than an application in terms of 
intent, premeditation, and deliberation” (Br. 71-72). See*, p. 13, infra. 

' Appellant limits his “discussion to murder cases” (Br. 71). Yet else- 
where he states that a practical substitute for a rule of diminished responsi- 
bility would be accomplished by giving the jury discretionary power as to 
the death penalty (Br. &4-85). This is a statutory question as the rape 
statute illustrates. 22 D.C. Cope § 2801 (1951). 

| Fit v. United States, 22 App. D.C. 395 (D.C. Cir. 1903). 

= See note 17. 

|* By the amendment of 1940, Congress, in punishing nonpurposeful killing, 
distinguished between offenses punishable in the penitentiary in general 
(second degree murder) and certain enumerated felonies which had been 
previously recognized by this Court as a class “reasonably calculated to 
cause death or inflict serious bodily injury.” Lee v. United States, 72 App- 
D.C. 147, 150, 112 F. 2d 46 (D.C. Cir. 1940). 

* D.C. Code (1951), p. xiv. 
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versally with some legislative end in view with respect to 
punishment, possibility of treatment, the need for special in- 
stitutions and many other problems requiring study of a legis- 
lative nature. Our local statutes already recognize the sexual 
psychopath, not insane, who is to be prosecuted when the 
capital crime of rape is committed.* 

Concerning the sociopath, appellant adverts to the “more 
conservative view of psychiatric experts” that “it is not possi- 
ble at this time to determine the precise degree of responsibility 
in an individual case”. Cited in this connection (Br. 77) is a 
report of the GAP Committee on Psychiatry and Law. Ad- 
dressing itself to: psychopathology and limitations of the 
psychiatrist as an expert witness, the Report states* that he 


* * * cannot within the framework of present court 
requirements determine degrees of legal responsibility 
calibrated to medical degrees of psychopathology * * * 
Certainly in keeping with our concepts of mental life 
and behavior there can be little question of differences 
of responsibility for given acts, but we have not as yet 


devised a formula for measuring them. Consequently, 
in workaday practice we perforce cling to the expedient 
of “common sense” in estimating diminished responsi- 
bility in all cases. Here the psychiatrist may do some- 
what better than the man on the street, but not much. 


Appellant additionally notices (Br. 80) that a tentative 
draft of the Model Penal Code** would admit evidence of 
mental disease or defect as to higher degrees of crime requiring 
@ specific intent. But he also recognizes that the Code would 
eliminate from the definition of “mental disease or defect” an 
“abnormality manifested only by repeated criminal or other- 
wise anti-social conduct.” 

Reference to this essentially statutory study but again em- 
phasizes the legislative nature of this problem. It also brings 
into focus the testimony as to the appellant at the trial. 


* 92 D.C. Cove $§ 3508(1), 3504(e) (1951). 

23 Grour FOR THE ADVANCEMENT OF PSYCHIATRY, CRIMINAL RESPONSIBILITY 
AND PsycHIaTEIC Expert Testrmony, 6 (Rep. No. 26, May 1954). 

* MopeL Penal Cope $§ 4.01(2), 4.02 (Tent. Draft No. 4, 1955). 
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Defense experts testified appellant was 2 sociopathic per- 
sonality. Implicit in this was & substantial record of violent 
assaults on females, including one previous use of a shotgun.” 
Explicitly their diagnosis included chronic alcoholism, with 
no organic brain damage2* Manifestly at this stage there 
would be no room for partial responsibility under the Model 
Code formulation. 

But aid is sought in the bald assertion that his crime was 
motiveless and unintentional (Br. 4). Enough was clearly 
said by him to reveal a crime of passion involving classic prep- 
aration,” indicated by the purchase of the gun and @ journey 
to the place where his victim could 

Further aid is sought by emphasi j 
quotient at the expense of other diagn 
The testimony of Dr. Cody, @ defense psychiatrist, was that 
appellant had an 1.Q. of 74, in itself denoting 2 “borderline 
range of intelligence”, but, equated with a demonstrated abil- 
ity to work regularly for many years, appellant was considered 
‘Gy the dull normal direction of intelligence, rather than in the 
mentally defective direction” (R. 295, 308). 

Thus all told it would be fair to say there would be no room 
for appellant under the Model Code formulation of partial 
responsibility even were it the law. 

The Court in Fisher held, with reference to appellant’s pres- 
ent contention, that “Sych a radical departure from common 

‘ect for the exercise of legis- 
lative t the courts of the 
District.” Th i i 
in which the application W 
involved a killing in the course 


SS 
37 Appellee’s previous brief, note 6. 
1d. at 6-9. 
*In Collazo v. United 8 
573 (D.C. Cir. 1952), cert. 
“discussion. 


ed. 1940). 
is significant, as is “waiting 0 

» Fisher v. United States, 328 U.S. 463, 476 (1946). 

% stewart v. United States, 94 U.S. App- D.C. 298, 214 F. 2d 879 (D.C. 
_ Ctr. 1954). 
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gress has decreed shall be capitally punished regardless of the 
absence of a specific intent to kill. Note 22 supra. 

If the Fisher case did not call for establishment of the rule, 
the instant case falls far short, for the deliberation which was 
minimal in Fisher was here most ample under the established 
precedents. The appellant did not strike out because of insult 
but purchased a shotgun in Philadelphia, and brought it to 
Washington to kill his estranged common-law wife. As de- 
tailed above this is a classic instance of killing of premeditated 
and deliberate malice. 

In Fisher the Court said judicial interference with a rule of 
common law should only follow a clear demonstration of its 
unwisdom. The policy behind the rule is now importantly 
legislative and the existing rule should not be aborted by, as 
attempted here, the dubious construction of ancient and well- 
settled language. Appellant would have the Court’s decision 
turn on the phrase “of sound memory and discretion” (Br. 87). 
The words mean no more than sanity and need not even be 
pleaded. Hill v. United States, 22 App. D.C. 395 (D.C. Cir. 
1903). In one portion of the brief appellant refers to the 
phrase as “unique to the District” (Br. 87) and in another, on 
the authority of Coke and Blackstone, recognizes that the 
phrase “has a long history in the common law” (Br. 88). In 
this connection it is instructive that Coke phrased it “Murder is 
when 2 man of sound memory, and of the age of discretion 
*** ” 3 Coxe, Institutes *47. [Emphasis supplied.] 

It is therefore not “obvious that the phrase had a far different 
meaning in Coke’s age” (Br. 88) in any significant sense. Coke 
may well have been merely emphasizing here that infants as 
well as lunatics were not punishable. 

An attempt to lean on such a weak reed but emphasizes 
again the legislative nature of the problem, especially in a 
District where the pattern as it relates to punishment is now 
almost completely statutory. Even assuming otherwise, it was 
recently said of a common law rule of relatively minor compass, 
that there should not be substituted a “rule * * * difficult to 
administer and easy to abuse” and that “all the data necessary 
for an intelligent formulation ‘in the light of reason and experi- 
ence’ could never be provided in a single litigated case.” Stew- 
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art, J., concurring in Hawkins v. United States, 358 US. 74, 82 
n. 4, 83 (1958). 

_ Jt is therefore respectfully submitted that there was no error 
in failing to submit the issue of partial responsibility to the 
jury below. 


VII. Procedure employed in competency to stand trial pro- 
| ceedings does not require a new trial 


| Appellant’s final argument (Arg. 7, Br. 91-96) is that the 
trial court erred in the particular that there “was never any 
judicial determination of the appellant’s competency to stand 
trial, nor was such competency noted in the record” (Br. 93). 
_ It is first observed that if any “judicial determination” is 
required at all under the statute, it would have been satisfied 
by a mere order; appellant makes no claim of entitlement to 
a hearing. The statute explicitly requires such an order only 
where reference to a mental hospital results in a report of the 
superintendent that a defendant is incompetent. 24 D.C. Code 
§ 301(a) (Supp. VI, 1958). 

Under prior law doubt had been cast upon the requirement 
of an order of competency to stand trial under the circum- 
stances of the instant case. Since “Bailey was never found 
incompetent it is doubtful that there ever was a court finding 
of competency to stand trial.” 18 U.S.C. § 4244; Bailey v. 
United States, 101 U.S. App. D.C. 236, 248 F. 2d 558 (D.C. 
Cir. 1957), cert denied, 355 U.S. 919 (1958). 
| Assuming for argument the requirement of an order as to 
competency, it is plain that the record shows ample basis for 
the entry of an order reflecting competency to stand trial. In 
such a situation the Court of Appeals directs the entry of such 
an order as a mere incident to a disposition of the merits of the 
appeal. See Watson v. United States, 98 U.S. App. D.C. 221, 
223, 234 F. 2d 42, 44 (D.C. Cir. 1956). 

But appellant objects that “there can be no possibility of a 
proper nunc pro tunc determination” of competency to stand 
trial (Br. 95). This is because the report was made “when 
the Hospital regarded a sociopathic personality disturbance as 
not a mental illness” (Br. 95). Whatever the degree or sig- 
nificance of any change of view as to sociopathic personality, 
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from appellant’s exposition of the term elsewhere (e.g., Br. 75) 
it would seem clearly to connote competence to stand trial. 
Further, no fact indicative of incompetency to stand trial was 
ever presented to the trial judge. Defense counsel did not 
move for the institution of mental competency proceedings, 
which were accorded mainly to make available expert wit- 
nesses to the defense at the trial. See note 15. 

Appellant’s second objection to a nunc pro tunc amplifica- 
tion of the record is based not on the commitment statute but 
on an interpretation of the order instituting mental compe- 
tency proceedings. At the stage of this contention appellant 
ignores what he elsewhere recognizes—that the proceedings 
were designed in major part to enable the appellant to have 
expert witnesses at the trial on the merits. Note 15. The 
ensuing “report” was not deficient in a statutory sense, because 
the local statute, unlike the federal statute which it supercedes, 
emphasizes that certifications be returned by officials, to wit, 
the superintendents of D.C. General Hospital or Saint Eliza- 
beths. Compare 18 U'S.C. § 4244 with 24 D.C. Covr § 301(a) 
(Supp. VI, 1958). Under the local statutory scheme (casting 
ultimate official responsibility on hospital superintendents), 
and on this record, there is no substance to appellant’s sugges- 
tion that the non-participating “presence of Dr. Cushard at the 
staff conference * * * deprives the psychiatric report of the 
wholly independent character envisaged by the committing 
Judge” (Br. 95). 

Appellant asserts that a “judicial determination of compe- 
tency cannot be waived by counsel.” The statute specifically 
empowers the defense to waive @ hearing by the trial judge in 
the obviously more grave situation where there has been a 
finding of incompetency subsequently followed by a certifica- 
tion of restoration to mental competency. 24 D.C. Cope 
§ 301(b) (Supp. VI, 1958). The certification is sufficient basis 
for an order adjudicating a defendant’s competency “unless 
the accused or the Government objects.” 

The cases on which appellant relies do not support his con- 
clusion that a direction to the court below to enter the appro- 
priate order would not suffice. The Watson case™ (cited at 


= Watson v. United States, 98 U.S. App. D.C. 221, 234 F. 2d 42 (D.C. Cir. 
1956). 
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Br. 93) is wholly distinguishable on its facts. There examina- 
tions as to competency had been performed by psychiatrists 
retained by the prosecution, whereas here the statutory pro- 
cedure was complied with by committing the appellant to a 
mental hospital until receipt of a formal report of competency 
by the superintendent, the official designated in the statute. 

In addition appellant (Br. 93-94) cites the Gunther and 
Contee cases,** both having to do with the application of prior 
law to the situation where a determination of incompetency is 
followed by certification of restoration to mental competency. 
Even in this more serious situation * nunc pro tunc proceed- 
ings were held appropriate in the leading case (Gunther). 
The only other two cases cited, the Perry and Wear cases,” 
arose out of another potentially serious procedural situation - 
not involved here—denial of defense motions to determine 
competency to stand trial. Here, as has been seen, the pro- 
ceedings were initiated by the trial court itself in aid of secur- 
ing to the defendant psychiatric experts at the trial. The 
defense made no application for a determination of incompe- 
tency to stand trial. In Wear a new trial was ordered, rather 
than nunc pro tunc proceedings, partly because there had been 
an unsuccessful application below by the defense for a deter- 
mination of competency. : 
_ In the event that the Court holds appellant entitled to an 
order adjudicating him competent to stand trial, it is submitted 
that under the statute as applied to this case such a determina- 
fion would properly be reflected in a direction, incidental to 
a determination of the merits of the appeal, that an appropriate 
order be entered nunc pro tunc. 


_ ™ Gunther v. United States, 94 U.S. App. D.C. 248, 215 F. 2d 498 (D.C: 
‘Cir. 1954); Contee v. United States, 94 U.S. App. D.C. 297, 215 F. 2d 324 
(D.C. Cir. 1954). 

“Tt had been recognized under prior law that in such a situation as thé 
iimstant: case “no hearing is required unless the examination indicates & 
‘state of insanity or incompetence.” Wear v. United Stetes, 94 U.S. App: 
D.C. 825, 328, 218 F. 2d 24 (D.C. Cir. 1954). 

| Perry v. United States, 90 U.S. App. D.C. 188, 195 ¥. 2d 87 (D.C; Cir. 
(1982); Wear v. United States, 2 UB. App. D.C: 826, 219 ¥- 34 34 (D.C. 
Cir. 1954). 
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CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the judgment below should be affirmed. 
Ourver GaAscH, 
United States Attorney. 
Cart W. BELCHER, 
Joun D. LANs, 
Assistant United States Attorneys. 
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No. 14,274 
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United States of America, Appellee. 


REPLY BRIEF FOR APPELLANT 





I. THE TRIAL COURT ERRED IN OVERRULING APPELLANT'S MOTION 
FOR A NEW TRIAL ON THE BASIS OF NEWLY DISCOVERED EVIDENCE 


The Government argues that appellant's mitten for 
new trial was properly overruled because (a) the change in 
the St. Elizabeth's position as to whether sociopathy is a 
mental disease was a mere change in nomenclature for statis- 
tical purposes, (b) there is no showing that the psychiatrists 
who testified in this case, as distinguished from their super- 
lors, Dr. Overholser and Dr. Duval, had changed their views, 
and (c) eppellant's counsel, with due diligence, could have 
developed at the trial here, prior to the change in St. 
Elizabeth's position, the basis for the view that sociopathy 
is a mental disease, 

The Government takes entirely too casual a view of 


the matter -- a view, moreover, that betrays a failure to 
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comprehend the basic teachings of Durham, and the Syste 


elucidations this: Court has made in cases such as Carter. 





The proper administration of justice in this jurisdiction 


demands that the misconception of the prosecuting authori- 


ties be corrected. 


\ 
| 


(a) At this trial three St. Elizabeth's psychi- 





atrists testified that soclopathy is not a mental disease 
and that this was the official view of St. Elizabeth's. 
Furthermore, through the form of questions put by the prose- 
cutor and the trial judge, through the testimony itself, 
through the prosecutor's argument to the jury, and through 
the instructions to the jury, the jury. was told very defi- 
nitely that this meant that the appellant was not mentally 
diseased within the meaning of Durham (A, Br. 25-07). 


A month later Dr. Duval revealed that he and Dr. 





Overholser had changed the St. Elizabeth's position, and he 
proceeded to testify, at the Leach trial, that soclopathy is 
@ mental illness. Nor was his testimony an offhand) opinion. 
He was very definite, and reiterated the point (A. Br. 24). 
He testified, moreover, that the previous St. Elizabeth's 
position had been "the agreed-upon consensus of our psychi- 
atric staff" (J.A. 24) -- confirming the significance and 
weight of the testimony given by the St. Elizabeth's psy- 





chiatrists in this case -- and then said flatly, "We now 
believe that this is incorrect ...." (J.A. 26). 


| 


1/ Durham v. United States, 94 App. D.C, 228, 214 F.2d 862 
ec v. United States, 102 App. D.C. 227, 252 F.2d 


o/ Brief of Appellant is cited herein as (A. Br. ), the 
vernment's as (G. Br. ye 
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The Government insinuates that this reflected 
merely a determination to bring St. Elizabeth's into line 
with a statistical manual issued in 1952, as though all that 
St. Elizabeth's was doing was promoting "unt formity of sta- 





tistical usage" (G. Br. 5). Dr. Duval, both by his testi- 
mony at the Leach trial (A. Br. 24) and by what he said 
elsewhere, made it abundantly clear that the 1954 staff de~ 
cision excluding sociopathy from the Durham rule was directed 


toward court testimony: | 


"In a round-table discussion of this| 
subject at the University of Chicago, Dr. 
Addison M. Duval, Assistant Superintendent 
of St. Elizabeth's Hospital, reported that 
after the Durham case came down, the hospi- 
tal staff held consultations and agreed that 
tsociopathic personality disturbance! (which 
is the psychiatrists! current term to replace 
tpsychopathic personality') should not be) 
regarded as mental disease within the mean- 


ing of the new rule. The lawyers present 

Iifted an eyebrow st this. . . ." Weihofen, 

The Urge to Punish 87 (1956) (emphasis supplied). 

And Dr. Duval made it similarly clear that the ab- 
rogation of this staff decision in 1957 was no mere altera- 
tion in bookkeeping but was the result of further consideration 
of what testimony in court should be, of how the psychiatric 
fact should be described in court (A. Br. 24). Den ovenholse: 
himself explained what had happened at the Leach trial in an 
interview fully reported in the public press. Washington 





Post & Times Herald, Dec. 20, 1957, p. 1, col. 1. ‘These are 


the most pertinent of his remarks: 


"Te hospital formerly reported such per-, 
sons {with sociopathic personality disorder] 
to the courts ... as ‘without mental dis- 
order,! | 
“Tis means that the individual was | 
without legally sufficient mental disorder. 


a | 











It did not mean that he was entirely 
devoid of all mental evidence of emo- 
tional illness. 


KEE 


"Today, as the Court of Appeals said | 
in the Carter case, the psychiatric wit- 
ness should avoid legal conclusions in 
his testimony. . e« « 


"Legal conclusions are for the court 
to draw. .. ». Under this mandate, we 
must testify, when we are called to the | 
tmedical diagnostic! fact that sociopathic 
personality disorder is a mental disorder, 
even though it is not of the nature of 
psychosis." Id, at p. 23, col. 2-3. 1/ 





In short, Dr. Duval's testimony in the Leach trial, 


upon which the motion for new trial was based, was no mere 
report of a change in statistical nomenclature, rt was a 
change in substantive view for the very purpose of compliance 
with the requirement of this Court in Durham, as elaborated 
and made abundantly clear in Carter, that psychiatrists are 
to give the psychiatric facts and that the jury is then, 
under proper instructions, to arrive at a determination of 
the ultimate legal fact. | 
(b) Nor did the disclosure at the Leach trial 





merely bring out that some psychiatrist other than those who 
testified in this case had changed his mind. We repeat? 
There had, at the time of the trial here, been an "ggreed- 
upon consensus" among the St. Elizabeth's staff, and the St. 
Elizabeth's psychiatrists who gave all of the psychiatric 
testimony in this case told the jury in so many words that 


1/ Photostatic copies of this newspaper report ere being 
urnished to the Clerk of this Court and to the Government, 
for the sake of convenience. 
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| 
the view they were expressing was the official St. Elizabeth's 
| 


Hospital view.(A. Br. 23). 
Then Dr. Overholser and Dr. Duval decided that that 


position should be reversed. When the superintendent and the 
assistant superintendent of a Government hospital arrive at 


a decision on a matter where uniformity has been recognized 





as desirable (J.A. 24), the probability of substantial staff 
adherence to that decision is certainly considerable, 
But let us make the unlikely assumption that the 
abrogation of the "agreed-upon consensus" that had been 
governing their court testimony had no effect on the per- 
sonal opinions of any of the three psychiatrists who testi- 
fied at appellant's trial, and that they would still testify 
that sociopathy is not in their view a mental disease. What 
they could not have done in a new trial, as they aid in ap- 
pellant's trial, would be to say that such a view was the 
official St. Elizabeth's opinion -- indeed, they would be 
obliged to describe the official view (as settled by the two 
top officials of the Hospital and as reflected in the Hospi- 
tal records) as including sociopathy within the concept of 





mental disease. The elimination from the psychiatrists! 
testimony of the authority supplied by "the official view" 
would have resulted in a very different trial for appellant 
and would have presented a very different case to the jury. 
For example, the jury then never would have been 
left with the impression that, if they found appellant not 
guilty by reason of insanity, the officials at St. Elizabeth's 
would promptly free him (A. Br. 55, 60-61). More importantly, 
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the ultimate jury question -- whether appellant was suffering 
from a mental disease -- would not have been so completely 
predetermined as it was in appellant's trial by the unani- 
mous, “official" testimony of the St. Elizabeth's psychiatrists. 

The fundamental change in testimony apparent from 
these circumstances meets the strictest test of the showing 
necessary for a new trial. Involved is testimony of a "ma- 
terial witness,” Larriscn=, United States, 24 F.2d 82, 87 
(7th Cir, 1928), relating "to a material issue," Martin v. 
United States, 17 F.2d 973, 976 (5th Cir. 1927) -- going in- 
deed to the very heart of the insanity defense, And| the 





events of the Leach trial conclusively demonstrate the proba- 
bility of a quite different outcome in this case had | this 
appellant, like Leach, been tried thirty days later.. 





(c) Little need be said of the Government's argu- 
ment that the new evidence was "discoverable" by appellant 
when he was tried (G. Br. 5). What this argument amounts 
to is that because a "statistical manual" classifying socio- 
pathy as a mental disorder was published in 1952, appellant's 
counsel could have discovered that the authorities at St. 





Elizabeth's would in 1957 change their view on the classifi- 


| 
| 
| 


cation of sociopathy in court. | 
Would the Government thus impose on counsel the 
obligation of convincing the psychiatric experts that their 
"agreed-upon consensus" as to court testimony should|be ex- 
ploded? Such a suggestion is ridiculous on its face, And 
even if it had the remotest plausibility, appellant's coun- 





sel was frustrated in his efforts to obtain adequate 
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psychiatric advice -- the sort of advice he would heed even 


to learn of the existence of the 1952 statistical manual <-- 


by the denial of his motion for the Government provision of 
psychiatrists (A. Br, 91), and by his being given precisely 
one day in which to consult the psychiatrists who had par- 
ticipated in the St. Elizabeth's examination (A. Br. 92). 
* * + | 
As we reflect upon the appellant's faxsvyposnt in 
this case, and as our thinking is stimulated by the Govern- 





ment's argument thereon, we feel it our responsibility to 
plead that in the circumstances of this case, including the 
appellant's indigency, the situation in which his counsel 
found himself, the "agreed-upon consensus" of the st. Eliza- 
beth's staff at the time of his trial, and the other facts 





we have referred to under this head, the denial of his motion 
for new trial will -- if uncorrected -- amount to &  depriva- 
tion of his life without due process of law in violation of 
the Fifth Amendment of the Constitution. He was, as a result 
of that denial, precluded from advancing effectively the de- 
fense of insanity as that defense was available to him under 
Durham. For the United States, after putting this indigent 
defendant at the mercy of its own psychiatrists by refusing 
to provide private experts, to deny him the benefit of the 
corrected, newly enlightened views of those same psychiatrists 
would do extreme violence to the most primitive standard of 


justice and fairness, 











II, THE EXPERT TESTIMONY AND THE INSTRUCTIONS ERRONEOUSLY 
TOOK FROM THE JURY THE QUESTION OF WHETHER OR NOT 
APPELLANT WAS SUFFERING FROM A MENTAL DISEASE OR DEFECT 





We respectfully suggest that the Government has 
utterly failed to respond to appellant's argument under this 
head (G, Br. 7-8). Certainly it is no answer to say, as the 
Government does, that "difficulties are to be encountered in 
submitting the issue of sociopathy to the jury” (a. Br. */))7 
Such difficulties but underline the critical error in a trial 
in which the sum of psychiatric testimony and ene nnae tons is 
nothing more than this: The psychiatrists testify, "Socio- 
pathy is not a mental disease within the meaning of the law 
in this jurisdiction"; the trial court instructs the jury 


merely that "You are to determine the facts; a man is not le- 





gally insane if he does not suffer from a mental disease." 
It is the failure to compensate for these "difficulties" by 
adequate testimony and instruction that has brought us to 


our present tragic situation in which 

"under this new [Durham] rule the law has 
abdicated in favor of the psychiatrists, 
even allowing them to decide in their own) 
informal huddles what kinds of mental cases 
shall be deemed to come within the rule 

and what not.” Weihofen, The Urge to 
Punish 87 (1956). 2/ 





The Government refers to our recognition that there 


was "an almost total lack of objection at the trial below" 
(G. Br. 8). This is true. But it is most important to bear 
in mind that when appellant's counsel sought to object to 





questioning that would lead to psychiatrists' testifying as 


| 


| 


aA Describing the reaction of lawyers to the 1954 St. Eliza- 
eth's staff decision excluding sociopathy from the! Durham 
rule. See p. 3, supra. | 
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to whether sociopathy is legal insanity within Durham the 





trial judge himself frustrated the objection by his own 
questioning (A. Br. 40-41). Cf. separate statement of 

Judge Fahy (concurred in by Judge Edgerton) in Mullen Vv. 
United States, No. 14,663, D.C. Cir., Jan. 29, 1959, p. 2 
("the fact that the judge called the witness tended to re- 
strain objection"), In any event failure of objection ina 
case such as this cannot lessen responsibility here for 
recognizing error. Appellant's point is not some minor tech- 
nicality; it relates to the very essence of the respective 


functions of expert witness and jury not only as delineated 
1 | 


in the Holloway, Taylor, and Carter cases, but, more im- 
portantly (see A. Br. 33), as preserved for appellant's 
protection by the mandate of the Sixth Amendment to the Con- 
stitution. 
III. THE INSTRUCTIONS TO THE JURY WERE PREJUDICIALLY 
CONFUSING AND ERRONEOUS 
Under this head, too, the Government has fetied 





to meet the appellant's argument (G,. Br. 8-9). Essentially 
the Government says two things: (a) that mere "abstractness" 
in the instructions should not be reversible error in the 
absence of objection at the trial; and (b) that the trial 
judge's inconsistent and confusing instructions on burden of 
proof as to insanity is not reversible since the carter 
opinion (involving precisely the same instructions) was is- 
sued after submission of the present case to the jury and, 

in any event, "did not find the error reversible." : 


1/ Holloway v. United States, 80 App. D.C. 3, 148 F.2d 665 
BE eea a v. United States, 95 App. D.C. 373, 2 eee F.2d 
19 
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As to the first point, we did argue that the in- 
structions on the crimes charged were, among other things, 
unduly abstract (A. Br. 46). But that was the least of the 
errors we alleged. We are content to stand on our prief. 

The Government is quite wrong in saying that Carter 
did not find reversible the error of giving inconsistent in- 
structions on the issue of burden of proof as to insanity. 
The opinion in Carter discusses six defects in carter's trial. 
One of them ~-- and not the one relied on here -- was specifi- 
cally identified as not sufficient to be reversible. 102 
App. D.C. at 234, 252 F.2d at 615. No such statement was 
made as to the others; their recital must be taken as the 
Court's reasons for reversal. | 

It is true that the Carter opinion was handed down 
two days after the appellant's trial was concluded. ‘If this 
excuses the error in appellant's trial for his life, he must 
indeed be deemed the most unfortunate man in the recent his- 
tory of American jurisprudence. Apart from having been tried 
thirty days too early to escape the "agreed-upon consensus" 
of St. Elizabeth's, now confessed to have been wrong, he also 
must lose his life because this Court did not issue two days 
earlier the opinion in the Carter case in which it had already 
entered an order reversing Carter's conviction ten months be- 


1 
pea ies 





i/ This Court entered its order reversing Carter's bonwalc 
ion on December 20, 1956, but its opinion was not announced 
until October 24, 1957. | 








ee 





But the Carter decision, finding error in an in- 
struction on the burden of proof as to insanity that was 
identical to the error made in this case, did not involve 
the kind of change in the law ~-- as did Durham -- that must 
be made only prospective in effect. It was an orthodox de- 
cision, one of a host determining the same point: inconsis- 


tent (i.e., both correct and incorrect) or ambiguous instruc- 


tions on a critical issue constitute reversible error because 
1 


the jury might have followed the erroneous alternative. 
That the "law" of Carter was already established when the 
opinion in that case was handed down is evident from the fact 
that, shortly after Carter, this Court made a similar ruling 
on the same point in Wright v. United States, 102 App. D.C. 
36, 420-43, 250 F.2d 4, 10-11 (1957) -- a case tried before 
the Carter opinion was filed (A. Br. 52). ! 
The Government, under this head, also suggests 
that this Court should assume that a charge containing "the 
necessary elements" was "intelligently received" (G. Br. 9). 
But the process of instructing juries is not just a game 





among lawyers, to be played without any reference to reality. 
What good is it -- assuming that intelligent understanding 
by the jury is our ultimate goal -- for an instruction to 
contain all “the necessary elements" if those elements are 
obscured to the point of incomprehensibility by confusion 
and misstatement? The fundamental defects that annetaions 


| 
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af E.g-, Estep v. United States, 327 U.S. 114, 149 2 46)3 M. 
aus & Bros. v. United States, 327 U.S. 614, 627 (19 és Mec- 
Farland v. United States, 85 App. D.C. 19, 20, 174 Fled 5 > 
539 (1949); Mcaffee v. United States, 70 App. D.c, 142, 147-48, 
105 F.2d 21, 26-27 (1939) Shurman v. United States, 233 F.2d 
272, 278 (5th Cir. 1956); Smith v. United States, 230 F.2d 935, 
939 teen Cir. BER Patterson v. United States, 183 F.2d 687, 
690 (5th Cir. 1950 » cert. denied, 343 U.S. 951 (1952). 
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has pointed out in the instruction could scarcely be fairly 
characterized as "rhetorical criticism” (G,. Br. 9), nor were 
any "labored studies of the reporter's transcript" necessary 
in order to bring them to light. We say again what ie have 
said before (A. Br. 46): we earnestly invite the Court to 
read through the tase mactionets It cannot be concluded 

that the average lay jury could have "intelligently received" 


them, i 


| 
| 
Hl 


IV. THE TRIAL COURT ERRED IN FAILING PROPERLY TO INSTRUCT 
AS TO THE EFFECT OF A FINDING OF NOT GUILTY BY REASON 
OF INSANITY 


The trial court's failure to tell the jury anything 





more than that acquittal by reason of insanity would be "an 





automatic committal" to St. Elizabeth's was most prejudi- 
cial -- particularly since the unanimous testimony from the 
psychiatrists (all members of the St. Elizabeth's staff) was 
that St. Elizabeth's had determined that sociopathy was not 
a mental disease. The prejudice was aggravated when the 
prosecutor brought out that St. Elizabeth's permits some 
patients to live in the community, with only a monthiy re- 
port at the Hospital (A. Br. 55). | 
The Government says nothing to contradict the fact 
that the instructions were admirably designed to leave this 
jury, in the light of the foregoing, with the impression 
that a verdict of "not guilty by reason of insanity" would 





result in "an automatic” freeing of this appellant to go 


abroad in the community. Rather, the Government contents 


1 They are reprinted in their entirety in the Supplemental 
oint Appendix. 
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itself with discussion of the line of cases in this Court 
dealing with proper instructions on this issue. But even 
that discussion is inadequate. 
Without suggesting any substantial reason therefor, 
the Government expresses doubt (G, Br. 10-11) that a funda- 
mental change in the statute on which Taylor™ was based 
had any important effect on the rule there announced) (see 
A. Br. 55-57, 59). Taylor's "discretionary" rule (1.e., 
that a judge "should" instruct on the effect of the Vver- 
dict) was based on a statute making commitment discretionary, 
where the standard for release was a court-made standard. 
Under those circumstances, of course the instruction! was only 
discretionary with the trial judge. For if the judge was al- 
ready quite clear that (because of his view of the defendant's 
present mental condition) he would not exercise his discre- 
tion to commit, it would hardly advance the ends of justice 
for him to tell the jury that he might. But when the statute 
was completely amended, after Taylor but before appellant's 
trial, so as to make commitment mandatory and release de- 
pendent on a statutory standard, can it be seriously | argued 
that the necessity of a Taylor-type charge was altogether 
unaffected? Clearly it became mandatory to instruct, if 
not as to the "public safety" and "individual welfare" 
standards, at least in a general way as to the duration of 
confinement. Clearly the trial court must at the minimum 


tg Taylor v. United States, 95 App. D.C. 373, 222 F.2d 398 











say that the defendant will remain in confinement "until he 
regains his sanity" or “until he is found to be of sound 
mind" or some reasonable equivalent. 
No case cited by the Government approves as meager 
a charge as the one given in this case. In Bradley v. United 
States, 102 App. D.C. 17, 20, 249 F.2d 922, 925 (1957) (a 
post-Taylor, pre-Lyles case), for example, the trial court 
at least said that the defendant "will remain [in a mental 
hespital] until it is judicially determined he is of sound 
mind," In Lyles v. United States, 103 App. D.C, 22, 25, 
254 F.28 725, 728 (1957), cert. denied, 356 U.S, 961 (1958), 
the trial court at least said that the defendant "would re- 
main at St. Elizabeth's Hospital until he is cured ana it 


is deemed safe to release him." In Starr v. United States, 


No, 13,685, D.C, Cir., October 17, 1958, the trial court at 
least said that the defendant would "remain [at St. Eliza- 
beth's Hospital] until such time as it is established that 
he is no longer insane" (id. at p. 8). Appellant was entitled 
to have the jurors in his case instructed as informetively 
as were the jurors in these cases, even if the "prospective" 
applicability of the Lyles case (which, in addition, required 
instruction on the "public safety" and "individual welfare" 
standards) is to be rigidly adhered to. 
But the Government has by no means shown that Lyles 
should be given only prospective application. The Govern- 





ment's rationalization of Catlin v. United States, 102 App. 
D.C. 127, 128, 251 F.2d 368, 369 (1957), fails to explain the 
Court's decision of that case (tried before Lyles) “upon the 


authority of Lyles" (emphasis supplied). The Government says 
-~ 14 - | 











that the decision in Catlin (reversing because counsel was 
not permitted to explain the effect of the verdict) was ac- 
tually based on Taylor. However, it is no more clear that 


Taylor required a trial judge to permit counsel to) argue 


the point than it is that Taylor required instruction by the 


Court on the point. The Court's reliance on "the authority 





of Lyles" must be taken at face value, Moreover, as pointed 
out by appellant (A. Br. 63), the authority of Tatum v. 
United States, 101 App. D.C. 373, 249 F.2d 129 (1957), cert. 
denied, 356 U.S. 943 (1958), on this question 1s almost com-, 
pletely undermined by the Court's reliance there on the fact 
that, since the need (vel non) for a Taylor-type instruction 


had been discussed among trial court and counsel, the de- 
fendant had “consciously and deliberately refrained from 
asking for the instruction" and so would not be heard to com- 
plain. 101 App. D.C, at 377, 249 F.2d at 133 (emphasis sup- 
pliea).= No such assertion could be made with respect to 
appellant's case. Manifestly, the instruction in the instant 
case (which even the Government, G. Br. 11, concedes was 


characterized by "partial omission") was lacking in the mini- 





mal elements required for the protection of criminal defen- 

dants and must not be allowed to stand approved. 

V. THE TRIAL COURT ERRED IN FAILING TO DECLARE A MISTRIAL 
WHEN THE FINDING OF APPELLANT'S COMPETENCE TO S'TAND TRIAL, 
WAS BROUGHT TO THE NOTICE OF THE JURY | 


The Government correctly observes that the psychi- 





atric witnesses called by the defense had secured their 


| 

i/ The Court was also much impressed by the fact that, as of 
e time of decision, seven years had passed since the offense, 
and six years since the first trial, during which (presumably) 
this point was never raised, | 
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information concerning the appellant from a 60-day examination 
of appellant at St. Elizabeth's, the purpose of which had been 
to determine appellant's competence to stand trial, and the 
culmination of which had been the official finding of such 


competence (G, Br. 11). From these facts, the Government 


compounds the untenable argument that the prosecutor's bring- 





ing the finding to the attention of the jury (and the Govern- 
ment nowhere denies that he did so) had no more prejudicial 
effect than the direct psychiatric testimony (G. Br. 1, 12). 
As the jury heard the direct testimony of the psy- 
chiatrists (and, indeed, thereafter), it had no idea that the 





purpose of the examination on which it had been based was 
the determination of competence to stand trial. The testi- 
mony was given, and the jury received it, as bearing solely 
upon appellant's sanity at the time of the alleged crime. 
The prosecutor's reference to "a finding that he [appellant] 
was of sound mind," on the other hand, was directed toward 
the St. Elizabeth's finding of competence to stand trial -- 
an issue this Court has so clearly distinguished from the 
"legal insanity” issue (A, Br. 65-66) -- and the jury could 
not have understood it in any way but to the prejudice of 
appellant. When the prosecutor asked the offending question, 
he introduced into the jury's collective consciousness some- 
thing that he is prohibited by statute from bringing to the 
notice of the jury. 18 U.S.C. § 4244 (1952). | 

The Government's position seems to be that what 
keeps this reference to the finding of competence from be- 
ing violative of the statute is that it was not "direct" 
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(see G. Br. 11, 13). As appellant has shown (A. Br. 

the fact that the information was given in an unanswered ques- 
tion does not make it any less prejudicial. The question was 
a leading question ("And did you not, sir... Corey obviously 
4ntended to elicit an affirmative response, asked by an ex- 
perienced Government attorney likely to know what he is talk- 
ing about; and nothing that happened after it was asked cast 
any doubt upon the truth of its implicit assertion. the trial 
judge's being disturbed that "counsel referred to it" (A. 


Br. 65) should be answer enough to any contention that "ine 


directness" made the reference any less objectionable. 


Nor does it matter that the jury did not know the ‘ 


"finding" referred to was related to the "competence" issue. 





The statute is not aimed at keeping the jury from di scover- 
ing that the defendant is competent to stand trial -- indeed, 
any juror who reflected on the question would realize that 
the defendant must be competent to stand trial, or he wouldn't 
be there. The statute is designed to keep from the jury in- 
formation that is irrelevant and confusing (because of its 
superficial resemblance to evidence on "legal insanity") 

and therefore calculated to "prejudice the accused in a plea 
of insanity as a defense to the crime charged.” 18 U.S.C. 

§ 4044 (1952). The instant case presents precisely the sort 
of situation for which the statute was written, The jury 





1/ The jury did not know this in Durham v. United States, 
App. D.C, 132, 237 F.2d 760 (1956), either. There the 
reference to the finding of competence that this Court found 

erroneous was labeled only as the "last opinion" of “the 
authorities" (A. Br. 57-58, 67). | 
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could be expected to receive this information (that there 


had been "a finding that [appellant] was of sound mind" ) 
as referring to a formal summary by St. Elizabeth's of its 
conclusions on the issue of "legal insanity" -- a formal 
summary that had not in fact been made. The only "finding 
that he was of sound mind" ever made was the certification 





of competence to stand trial, and its revelation to the jury 
by the prosecutor was a clear violation of the statute ae 


and of appellant's rights. 





VI, THE TRIAL OF THE APPELLANT WAS. DEFECTIVE BECAUSE THE 

QUESTION OF DIMINISHED RESPONSIBILITY WAS NOT PRESENTED 

TO THE JURY | 

As enunciated in the jurisdictions that have accepted 

it, the rule of diminished responsibility allows evidence of 
mental disorder not amounting to legal insanity to be con- 
sidered in determining whether the defendant had the intent, 
premeditation or deliberation necessary to constitute the 
particular crime charged. While pointing out that this rule 


has proved practicable elsewhere and that the defense of 





intoxication is applied in this jurisdiction in terms of the 
effect of drunkenness upon the elements of intent, premedi- 
tation and deliberation (A, Br. 89), appellant suggested to 





this Court another possible method of applying the rule of 
diminished responsibility -- one based on a statutory provi- 
sion unique to the District of Columbia. The Government has 
fastened upon this suggestion in an effort to persuade the 
Court that the rule of diminished responsibility must stand 
or fall with the Court's acceptance or rejection of appel- 
lant's construction of § 22-2401 of the District Code (G. 


Br. 17). “7 








oe Beep’ 





Without abandoning this proposal as a possible al- 


ternative, we again point out that adoption of the rule of 
diminished responsibility does not necessarily involve statu- 
tory construction. For the rule as applied to the elements 
of intent, premeditation and deliberation simply governs the 
admission of evidence, Jurisdiction to promulgate such a 
rule is conferred upon this Court by Rule 26 of the Federal 
Rules of Criminal Procedure: 

"The admissibility of evidence and the com- 
petency and privileges of witnesses shall 
be governed, except when an act of Congress 
or these rules otherwise provide, by the 
principles of the common law as they may 
be interpreted by the courts of the United 

States in the light of reason and experi- 

ence," 

The Court's competence to adopt the rule of dimin- 
ished responsibility is demonstrated by the Supreme Court's 
refusal to interfere with this Court's rejection of that 
rule in Fisher v. United States, 328 U.S. 463 (1946). The 
Supreme Court there indicated that it was "a matter peculi- 
arly of local concern," a matter "more properly a subject for 
the exercise of legislative power or at least for the discre- 
tion of the courts of the District," where this Courti's "choice 
« « « in local matters between conflicting legal conclusions 
seems nicely balanced . . .." 328 U.S. at 476. 

The dissenting opinions in Fisher reveal that their 
authors dissented precisely because they believed that there 
was nothing "nicely balanced" about this Court's acceptance 
of the old common law rule excluding evidence of diminished 


responsibility. Mr. Justice Murphy declared: 
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"Common sense and logic recoil at 
such a rule. And it is difficult to 
marshal support for it from civilized 
concepts of justice or from the nec- 
essity of protecting society." 328 
U.S. at 492, 


Mr. Justice Frankfurter strongly protested: 
"One can only hope that even more serious | 


consequences will not follow, which would | 
be the case if the Court's decision were to 
give encouragement to doctrines of criminal 
law that have only obscurantist precedents | 
ae the past to recommend them." 328 U.S, 


t 489. 
And Mr. Justice Rutledge explicitly endorsed both dissenting 





opinions and further pointed out the inconsistency of admit- 
ting evidence of intoxication, while excluding evidence of 
mental condition, on the issues of premeditation and |delibera- 
tion. 328 U.S, at 494-95. 

Moreover, the Supreme Court's opinion in Griffin Ve 
United States, 336 U.S. 704 (1949), must dispel any doubt that 
the rule of diminished responsibility is a rule of evidence 
that this Court has authority to adopt. For Mr. Justice 


Frankfurter, writing for the Court, explained the Fisher case 


as follows: 


"Te conviction in that case was affirmed 
essentially on the principle that the law of 
evidence and procedure governing criminal 
trials in the District of Columbia is in the 
keeping of the Court of Appeals for the Dis- 
trict and is not to be exercised by this | 
Court. ‘The administration of criminal law 
in matters not affected by constitutional | 
limitations or a general federal law is a | 
matter peculiarly of local concern... .. | 
Matters relating to law enforcement in the: 
District are entrusted to the courts of the 
District. Our policy is not to interfere 
with the local rules of law which they 

fashion, save in exceptional situations 

where egregious error has been committed,.' | 
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Such were the views which determined decision 
in Fisher v. United States, 328 U.S. 463, 
476, 330 U.S. at 7L{-10~ 


And earlier in the opinion in the Griffin case, Mr. Justice 


Frankfurter stated: 


"If Congress can enact substantive rules of 

criminal law exclusively for the District of 
Columbia, the Court of Appeals for the Dis- 

trict of Columbia ought not to be denied | 
opportunity to formulate rules of evidence 
appropriate for the District, so long as the 
rules chosen do not offend statutory or con- 
stitutional limitations." 336 U.S, at 714, 


From this last quoted sentence, Judge Fahy (Judge Edgerton 





concurring) just recently concluded: 


"It is clear that such rules of evidence 
need not find their precise counterparts 
in the common law. This opinion was handed 
down within twelve months after the adop- | 
tion of Rule 26 Fed. R. Crim. P., supra, | 
and has the effect of delegating as 

were to this court at least initial auth- | 
ority to formulate rules of evidence, for 
this jurisdiction, within the limitations 
stated." Separate statement in Mullen v. 
United States, No. 14663, D.c. Cir., J 


>» Pe IGN. dS. 


* * * 


The Government also attempts to argue that the ques- 


tion of diminished responsibility is a legislative problem 
because some of the literature discussed in appellant's brief 
dealt with measures advocated for the mentally disordered 
(including sociopaths) that would require legislative ac- 
tion. This is undoubtedly true "with respect to punishment, 
possibility of treatment, the need for special institutions 
and many other problems requiring study of a legislative na- 
ture" (G. Br. 15). But this should not be allowed to obscure 
the fact that the learning disclosed in such literature is 
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relevant also to the problem here in question, or the fur- 
ther fact that courts, even prior to M'Naghten,~ have tra- 
ditionally given expanding content to the defense of insanity. 
Certainly it would be belaboring the obvious to trace the 
judicial evolution of the concept of legal insanity in this 
jurisdiction -- from the right-wrong test to the present 
Durham rule. 

A second basis for the Government's argument that 
"the mark of this problem" of diminished responsibility is 
legislative is that it was the legislature that, in the 1901 
Code, divided murder into degrees and so determined "what 


type of malice aforethought was to be capitally punished" 


(G. Br. 14). But in recognizing the rule of diminished re- 
sponsibility for drunkenness in murder cases this Court long 
ago invoked the Government's premise to reach a conclusion 
diametrically opposite to the conclusion the Government urges 
here. In 1905, in Ryan v. United States, 26 App. D.C. 74, 
81, Mr. Chief Justice Shepard said for this Court: 


"That voluntary intoxication neither ‘ex- 
cuses nor palliates crime is a settled prin- 
ciple in this jurisdiction. Harris v. United 
States, 8 App. D.C. 20, 26, wel. 4653 
Tanckton v. United States, 18 App. D.c, 348, 
370. In each of those cases the indictment 
was for murder. In such cases specific intent 
is not always necessary as in some other of- 
fenses; it is usually inferred from the act 
itself. But, where murder has, by statute, 
been made to consist of several degrees, the 
precise state of the mind of the accused may 
become of special importance. In such cases 
it may sometimes be a material question for 
the consideration of the jury whether, by} 
reason of intoxication, the accused was, at 
the time, in such a condition of mind as to 
be capable of deliberate premeditation, opt 
v. Utah, 104 U.S. 631, 634, 26 L.ed. 873, O74." 





1/ 8 Eng. Rep. 718 (1843). 
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As in 1905, so in 1959, the rule of diminished 
responsibility for murder may be adopted by this Court. The 
very action of Congress in 1901 to which the Government re- 
fers imposes the problem on this Court. It cannot be avoided 
by referring it back to the legislature. 

Moreover, it is by no means clear that the legis- 
lature has any peculiar competence in this area, even though 
it has coordinate power. Witness the anomalous situation 
in Minnesota where 2 statures requires the application of 
the M'Naghten rule in criminal cases, and yet the Supreme - 
Court of Minnesota applies the Durham rule in civil cases. 


* * % 


Besides its unquestionable authority, this Court 


has a proper basis in “reason and experience" for adopting 
the rule of diminished responsibility. 
The Government would counter with some pieced- 
together general language from a concurring opinion of Mr. 
Justice Stewart on a wholly different problem in Hawkins ve 
United States, 358 U.S. 74, 82 n. 4, 83 (1958), to the ef- 
fect that a new rule "difficult to administer and easy to 
abuse" should not be substituted for an old one and that 





"all the data necessary for an intelligent formulation tin 
the light of reason and experience! could never be provided 
in a single litigated case" (G, Br. 17-18). 


1/ Minn. Stat. § 610.10 (1957). 


2/ Anderson v. Grasberg, 247 Minn. 538, 78 N.W.2d 450 (1956). 

e statute applicable to criminal cases had been adopted be- 
fore this decision was rendered and was explicitly considered 
by the court. 
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Certainly no one need take issue with Mr. Justice 
Stewart's statements in their proper context, but they can 
hardly be applied to the adoption of the rule of diminished 
responsibility in this jurisdiction. This Court has been 
squarely confronted with the question in at least ret im- 
portant cases during the past fifteen years -- in Fisher 
v. United States, 80 App. D.C. 96, 149 F.2d 28 (1945), and 
in Stewart v. United States, 94 App. D.C. 293, 214 F.2d 879 
(1954), in which the Court had the benefit of the exhaustive 
study presented in the Brief of the Amicus Curiae. And 
surely after taking judicial notice of a vast array of psy- 
chiatric and legal authorities in Durham v. United States, 
94 App. D.C, 228, 214 F.2d 862 (1954), this Court cannot re- 
main deaf to the increasing insistence of such experts that 


recognition be accorded the partial responsibility of cer= 
1 


tain mentally disordered persons, Moreover, this Court 
has for its guidance the experience of the courts of ten 
states that have adopted the rule (A. Br. 83). Finally, 
as we have seen, a type of diminished responsibility -- 
recognized in cases of intoxicated defendants -- has' a long 
history in the District of Columbia (A. Br. 86-87). 
Indeed, when this Court applied its rule of diminished re- 
sponsibility for drunkenness to reverse a first degree murder 





i/ See authorities cited in Brief for Appellant, pp, 77-83. 
or authorities who, within the past five years, have urged 
that psychopaths be legally regarded as mentally disordered 
persons, see, e.g., Cleckley, The Mask of Sanity 417, 516 (3d 
ed. 1955); Mocons & McCord, Psychopathy and Delinquency 182 
(1956); Weihofen, The Urge to Punish 88-90 (1956); cf. Neu- 
statter, The Mind of the Murderer 2-4 (1957); Guttmacher, The 

st for a Test of Criminal Responsibili 111 Am. J. Psy—_ 
chiat. 3 pobe 8 
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conviction in Sabens v. United States, 40 App. D.C.) 440, 
443 (1913), it said: 


“when the very nature and essence of the | 
crime is made to depend upon the condi- 
tion of the mind at the time, the fact 
of intoxication is a proper subject of 
consideration in the determination of the 
question whether a particular crime has been 
committed." | 





We but ask this Court to repeat those selfsame 
words with respect to the now-recognized psychtatrit fact 
of sociopathic disorder as affecting "the condition of the 
mind," | 


* * *% | 





A final word on appellant's suggestion that the 
Court might well implement the doctrine of diminished re- 
sponsibility through a construction of the statutory phrase, 
"sound memory and discretion." D.C. Code § 22-2401 (1951). 
| 
The phrase stems from the common law, and the Gov- 
ernment is quite correct in stating that Lord Coke used the 
1 | 
expression, "age of discretion,” and that he probably meant 
| 
"that infants as well as lunatics were not punishable” (G. 
Br. 17). But for the Government to find this "instructive" 
and for it to conclude that "it is therefore not ‘obvious 
1/ The word "discretion" was substituted for the phrase "age 
Of discretion" by Blackstone, himself a commentator) on Coke. 
4 Blackstone* 195 (1769). Blackstone's version is the one 
repeated in subsequent editions, See 9th ed. (Burn) 1783); 
17th ed. (chetistten 1830); 21st ed  (Wendall 18) ;| Hammond 


ed. (1880). See also Thomas, 3 Systematic Arrangement of 
Lord Coke's Institutes 546 (1818). | 
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that the phrase had a far different meaning in Coke!s age!" 
(ibid.) would lead one to believe that the Government would 





have this Court construe the phrase, as it now appears in 


the District Code, to require the courts of the District to 


hold strictly accountable all except those who have no more 


self control that a wild beast -- the commonly accepted theory 
of Coke's age, Is the Court then to spurn the assistance 
afforded by contemporary psychiatric experts and renounce 
its enlightened decision in Durham, and even its acceptance 
of irresistible impulse, in order to give the statutory 
language the meaning it had in Lord Coke's time? Obviously 
not. 
Were the Court to adopt the rule of diminished re- 
sponsibility through construction of the statutory phrase, 
it would be taking a step perfectly consonant with the prin- 
ciple of giving a statute that embodies a concept of common 
law the same kind of construction as is given the common law 
itself (A. Br. 88-89). At the same time the Court would be 
adopting the rule, initially at least, in the area where its 
need is most acute -- in cases of first degree murder involv- 
ing a mandatory sentence of death.= 
Vit. A NEW TRIAL SHOULD BE GRANTED BECAUSE OF IMPROPER 
PROCEDURE RESPECTING THE DETERMINATION OF THE | 
APPELLANT'S COMPETENCE TO STAND TRIAL 
In the Government's argument under this head it is 
said that the statute now applicable to the District] is D.C, 


1/ We have endeavored diligently to search the digests of 
e decisions in Louisiana and Vermont, the only other juris- 
dictions having the mandatory death penalty; we find! no de- 
cisions therein accepting or rejecting the rule of diminished 
responsibility. 6 | 
~ 
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Code § 24-301 (Supp. 1958) (A. Br. App. 2a-4a); the Govern- 
ment refers to 18 U.S.C. § 4e44 (1952) (A. Br. App. 1a) as 
"prior law" (G. Br. 18, 20 n.34). We doubt that the point 
is significant, but it is to be noted that this section of 
the District Code supersedes other statutes only to the ex- 
tent that they are inconsistent. D.C. Code § 2h-301(n) 
(supp. 1958). | 
In any case, the determination in the Watson case 


that there should be a judicial determination of competence 
-- even though, as here, there was not a prior administra- 
tive finding of incompetence (A. Br. 93) -- which was reached 
under the District Code provision "and, so far as applicable," 
the section in the United States Code, was not based on the 
literal language of either code. Watson v. United States, 

98 App. D.C. 221, 223 no 2; 234 F.2d 40, 44n,. 2 (1956). 

Both of these statutes explicitly require judicial process 


only where there has been a prior determination of incompe- 





tence. Hence, whether or not the United States Code remains 
applicable, its interpretation by this Court, in the particu- 
lar here relevant, is equally applicable to the District of 

| 
Columbia Code. Moreover, as is made rather clear in this 
Court!s opinion in Gunther (A. Br. 93-94), the statutory 
procedure really reflects an even more basic duty of the 
court -- the duty, in any event, "to be assured the man is 

| 
1/ cf. G Br, 12 n. 14, where the Government recognizes, as 
effective concurrently with § 24-301 of the District; Code, 
the prohibition in 18 U.S.C. § 4e44 against bringing a find- 
ing of a defendant's competence to stand trial to the notice 
of the jury. The Government's view is correct. Durham v. 
United States, 99 App. D.C. 132, 133, 134 n. 8, 237 F.2d 
760, 761, 762 n. 8, (1956). | 
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competent to stand trial," to quote Judge Magruder's language 

in his testimony to Congress. Gunther v. United States, 94 

App. D.C, 243, 245, 215 F.2d 493, 495-96 (1954). | 
But the principal point made by the Government is 


that the defect in the record can be cured nune pro |tunc (G. 





Br. 18-20). In this connection, the Government attributes 
to the appellant the argument that the administrative deter~ 
mination of competence was defective because it wasja certi- 


fication by the Acting Superintendent of St. Elizabeth's 





instead of by two psychiatrists as specified in the order 

of Judge Schweinhaut calling for the St. Elizabeth's examina- 
tion, This was immaterial, says the Government, for the 
statute provides for a certification by the Superintendent of 
the Hospital (G. Br. 19). This, however, misses one of the 
appellant's principal arguments. The more significant feature 
of Judge Schweinhaut's order was that Dr. Cushard, who had 
already been "retained by the Government” (G. Br. 12 n. 15), 
should be excluded by the Hospital in making the competence 
examination and determination. That requirement sv not com- 
plied with (A. Br. 92-93, 94, 95). This deprived the Hos- 
pital certification of the independent character that Judge 
Schweinhaut had sought to secure, and even though the Judge's 


requirement was dehors the statute's provisions it would seem 


1/ We submit that there is no substance to the Government's 
Suggestion that this Court's opinion in Bailey casts doubt 
upon whether a judicial determination is required where there 
has been no previous administrative finding of incompetence 
(G. Br. 18). The sentence in this Court!s opinion to which 
the Government refers was not addressed to the question and 
hardly reflects the more deliberate thought on the matter 
ere is cere onoaer Watson and Mee 536, Bae. ohn Gunther, 

ey Vv. e ates, IOI App. D.C. 236, 238, 248 Fad 558, 
560 (1957), cert. denied, 355 U.S. 919 (1958). 
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evident that a District Judge has full power to impose such 
a requirement in order to assure complete objectivity and in- 
dependence in the administrative determination. This failure 
to comply with the Judge's order is so important as |to de~ 
prive the administrative certification of that degree of 





authority that surely should be demanded if a nunc pro tune 


procedure were to be countenanced. 


1 
| 
| 
| 
| 
| 
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VIII, THE GOVERNMENT UNDULY MINIMIZES THE SIGNIFICANCE OF 
THE DIAGNOSIS OF SOCIOPATHY TO APPELLANT'S CASE 


In various connections in the Government's brief 
the assertion is made that the appellant's sociopathy is 
based on chronic alcoholism and repeated criminal conduct 
(G, Br. 7, 8, 15, 16). : 

One of the vices in the appellant's trial was that 
the prosecution's burden of proof was borne with less than 
a legal minimum of diagnostic proof (A. Br. 39). The jury, 
moreover, was subjected to improper conclusory testimony from 
the psychiatrists expressing the ultimate legal proposition 
that, within Durham, the appellant was not mentally \diseased 
(A. Br. 25-27). Hence this record really does not properly 
show the nature of the appellant's sociopathy. | 

As to the chronic alcoholism, Dr. Cody testified 





that this was the result of the sociopathy (A. Br. 12). As 
to the past repeated criminal conduct there was no psychi- 
atric testimony whatever that the diagnosis of soclopathy 
was based on that. The Government's statement that the 


diagnosis was "based on the abhorrent repetition of violent 





assaults on women" (G,. Br. 7) is information supplied for 


the first time in the Government's brief, 
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If the full statement of all the facts in the 
record concerning the appellant as recounted in our brief 
(A. Br, 6-12) 18 considered in the light of the growing 
literature on psychopathy, it becomes evident that the ap- 





pellant's psychiatric condition is by no means as simple 


as the Government implies, nor are the indicated diagnostic 


facts as limited. Even on this record, and despite the 
prosecution's failure to fulfill its burden of proof’ by elici- 
ting for the jury's benefit helpful diagnostic testimony, 
there is abundant reason to believe that the appellant's 
mental condition is much more serious than one manifested 
merely by excessive drinking and a form of recidivism. 
The Court may be assisted in its understanding of 
this case by the following survey of some of the elements 
bees 
of sociopathy, as discussed in psychiatric literature: 
(1) Compulsive Behavior -- Pennington: "The 
immediate gratification of the sudden impulse, without con- 
cern for the consequences, describes the life style.. one 
Defective in self-control, they are preyed upon by impulse" 
1/ The following sources are cited or quoted in the) survey 
and are designated in the text by the name of the author or 
first author: Cleckley, The Mask of Sanity (3d ed. 1955); 
Ewalt, Strecker & Ebaugh, Practical Clinical Psychiatry (8th 
ed. 1957); Henderson, The Psychopathic Personality (1952); 
McCord & McCord, Psychopathy and Delinquency (1956);! Neustatter, 
The Mind of the Murderer (1957); Noyes & Kolb, Modern Clini- 
cal Psychiatry (5th ed. 1958); Overholser & Richmond, Hand- 
book of Psychiatry (1947); Pennington & Berg, An Intfoduction 


to Clinical Psychology (2d ed. 1954); Thompson, The Psycho- 
pathic Delinquent and Criminal (1953); Baoabere The Treata- 


bility of the Psychopath, 110 Am, J. Psychiat. 60 3 
Ehriich, The Psychopath in a Mental Institution, 76 Arch. 
Neurol. & Psych. : 8, Rec vism, Psychopathy 
and Personality, 6 Brit. J. Delinquenty ; 5 
Psychopathic Personality, 30 Postgrad. M. J. 399 (1954); 


ndner, ormulation of Psychopathic Personality, 7 Psy- 
chiatry 55 (1944). 
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(426); McCords: "absorbed in his own needs, vehemently de- 
manding satisfaction" (7), "Continually preoccupied with 
his primitive desires" (8), "The panic which any animal ex- 


periences when faced with serious frustration more often 





causes the psychopath to react with aggression” (9), he "does 
not choose to be a wicked man. His margin of freedom is 
slight" (183); Thompson: "from the standpoint of psychiatry 
such a person is not able to control his behavior" (8), 
“acute desperate need for satisfaction in the present" (45), 
"not inhibited by conscience or any other factor when his 


impulsive urges strike" (46); Henderson: "violent, tempestuous 





| 


behavior which might break out at any time and in any way, 
irrespective of what it might mean to the central figure and 
those in closest association with it” (11); Ewalt: "com- 
pulsive-like behavior" (258); Lindner: “literally subject 
almost completely to compelling drives and motives of the 
moment" (59); see also Cleckley (386), Ehrlich (293), Hill 


(399), Overholser (185-86). 


(2) Genesis in Childhood -- Bromberg: "specific 


constellations of emotional deprivations, etc., in early 
relationships are tremendously important" (604); Lindner: 
"precipitated by situationally induced, unresolved conflicts 
and frustrations of early life" (59); Overholser: "In child- 


| 
| 
| 


hood he is a poor pupil, learning only what he wishes,” and 
he "cannot be induced by any method to learn what he does 
not wish to” (186); Hill: "intolerance of discipline and 
authority, persistent childhood misbehavior" (399); Franks : 
"truant" (197); see also Ehrlich (293), Ewalt (258), Noyes 
(547). : 
= ot = 














(3) Lack of Insight -- Cleckley: “in the! sense 
of realistic evaluation, the psychopath is more consistently 





lacking than some schizophrenic patients," he "fails to 
realize his lack of emotional grasp" (400), Nabsence of self- 
appraisal as a real and moving experience" (401); MeCords : 
“does not pass beyond the animally-conditioned stage of 


learning" (12); Neustatter: "his very unreasonableness ap- 





pears pathological and one must regard him as truly abnormal" 
(2-3); Hill: "no prudence” (399); others describe his judg- 

ment as "impaired" (Henderson, 10), “faulty” (Ehrlich, 293), 

"defective" (Lindner, 60), "poor" (Ewalt, 257). | 


(4) Inability to Profit from Experience -+ Noyes: 


"unable to profit either from experience or punishment" (547) 3 
Cleckley: “"execrable judgment is not particularly modified 
by experience, however chastening his experiences may be” 
(393); Thompson: "does not seem to be conditioned by the 


usual mechanisms that condition normal persons and he does 


not profit by experience” (48); see also Ehrlich (293), 
Ewalt (257), Franks (195, 196), Hill (399), Lindner (60). 


(5) Lack of Purpose -- Noyes: "lacks purpose, 
aim and foresight” (548); Pennington: “devoid of vocational 





goals" (426); McCords: "his life seems an erratic series of 
unconnected acts," and “is dominated by fleeting desires 
which leave no space for farsighted planning” (8); Thompson: 
"tends to drift with life's currents, aimlessly and without 
purpose" (48); see also Cleckley (417), Franks (195), Hill 
(399), Lindner (60). 
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(6) Lack of Responsibility -- Ewalt: "a certain 
childlike confidence in the willingness of the people around 
them to rescue them from the consequences of the difficul- 
ties which their behavior produces" (257-58); Cleckley: "on 
many occasions he shows no sense of responsibility whatsoever" 
(385); Pennington: "Anconsistently unreliable" (426 3 see 
also Hill (399), Noyes (548). | 
(7) Inability to Love -- Overholser: "incapable 
of any real love or affection for anyone except himself” 
(185); McCords: “a ‘lone wolf.! .. . cold and Compeseton= 
less.. . « Though he may form fleeting attachments, these 
lack emotional depth and tenderness, and frequently end 
abruptly in aggressive explosions" (13), and he "fends off 
close relations because he fears being hurt... .. a uniquely 
isolated individual" (14); Hill: "he is unable to achieve 
@ strong and lasting relationship with any other human being” 
(399); Cleckley: “absolute indifference to the hardships, 


financial, social, emotional, physical, and other, which he 





brings upon those for whom he professes love" (396), and 
"pretending a love for women or simulating parental devo- 
tion" (395); see also Franks (195), Lindner. (60), Noyes 
(548), Pennington (426). | 





(8) Lack of Sense of Guilt -- Thompson: "cannot 
feel guilty about anything" (44); Cleckley: “almost no sense 
of shame" (389); McCords: "the psychopath -- and this is a 


crucial trait -- has few internalized feelings of guilt. ... 
has no conscience. . .. can commit any act with hardly a 
twinge of remorse” (10); see also Noyes (547), Pennington 
(426). | 


| 
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The significance of this survey, it seems to us, 
is that the sociopath suffers from a disorder far more com= 


plex than the narrow basis attributed by the Government to 





the diagnosis of appellant. This case should not be con- 
sidered under a misapprehension either that anyone who is 

@ sociopath is simply a drinking criminal or that anyone 

who is a drinking criminal is a sociopath. Relevant | psy- 
chiatric literature is replete with admonitions against such 
a dangerously superficial approach: | 


"Because his behavior is so threatening, 
many people lose sight of the disorder which 
causes it. Much of psychology's confusion) 
over the psychopath can be traced to a basic 
mistake: equating deviant behavior with the 
psychopathic personality. | 


"The actions of the psychopath are only 
outward symptoms of a sick mind. Many other 
deviants - the professional criminal, the | 
gang criminal, the sexual aberrant - exhibit 
dangerous behavior, but they do not share | 
the character structure of the true psycho- 
pathic personality." (McCords, 6-7). | 


And, further: | 





"Tt is incorrect to assume, however, 
that all problem children and all delin- 
quents are potential psychopaths. By the | 
same token, all criminals are certainly | 
not psychopaths.. . . Criminologists ... 
carefully using the concept, estimate that 
from 3 to 10 per cent of the prison popu- | 
Leo are psychopathic." (Pennington, | 





A readiness to deal with cases of soclopathy reali- 


istically, on their individual merits, and as "complete 
clinical entities" (Henderson, 9) has been shown by the psy- 
chiatrists, including those of St. Elizabeth's (see Dr. Over- 





holser's comments to the press, quoted at pp. 3-4, supra). 
It is up to the law to provide a substantive and procedural 
framework in which this willingness can be made to bear fruit. 
- 34 - | 
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Upon the success of this vital undertaking by judges and 
lawyers depends the practical significance of the appellant's 
right that he shall not be deprived of his life without due 
process of law. | 


Respectfully submitted, 


/3/ Howard C. Westwood | 
: 


/s/ J. William Doolittle, Jr. 
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